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Court of Appeals of the District of Columbia 


Xo. 4590. 


Jamks IC Dkkkin'c;, KxcH'iitor, Appellant, 

V5?. I 

David II. Blau:, Coniinissioner ol' Internal Kbvenue. 

I 

I 

And I 

i 

I 

Xo. 4591. I 

! 

Jamks K. Dkki;in(;, Kx(‘('ut()i‘, cVic., Apiiellant, 

vs. I 

David II. Bkaii;, Coniinissioiier of Iiilernal Kevenue. 


1 Ill the Court of A])p(*als of the District ofiColumbia. 
Xo. 4590, Board of Jhix Apjieals, Docket Xoi 2299. 

Ja.mks H. Dkkiuno, Kxecutor of the Kstate of Kle^’inald C. 

\"aii(I(*rl)ilt, Dt‘ceased, 

^ ] 

V* i 

David II. Blau:, Commissioner of Internal Kevenue. 

! 

Xo. 4591, Board of Tax Ajipeals, Docket Xo. ilOG51. 

Ja.mks K. Dkkkixg, Kx(‘cutoi‘ of the Mstate of Hegiiiald Ck 

Vanderbilt, Dect*ased, i 

V. I 

I 

David II. Blau:, Commissioner of Internal K(‘Venue. 
Petit uni for Picvlcn' of Derision of Hoard of TaJc Appeals. 

i 

! 

To the ('ourt of A PI leaks of the District of Colunibia: 

Xow comes James K. Deeriiii**, executor of the! Estate of 
Keeinald C. Vanderbilt, deceased, and respectfiilly shows 
the Court: ! 

l_- 4590 a I 



.JAMKS K. 1 ; 1 :K 1 :IN(;, KMX’rToi:, KTC., vs. 


1. Maivli 11)2.'), Jifiiiiiald (\’an(lrrl»ill duly api)t*ak*d 
to tlu* I iiitcd Stairs iJoard ot‘ Tax Ai)|)i‘als t'l'oin a drtrr- 
ininatioii of thr (‘oininissioiirr of luirnial KrX'rmir of a dr- 
fu'iriK'V of .'i^S.741.7.2 ill Ids iiiroiiir lax for tlir yrar IDl!). 
lids was dorkrtrd as Xo. 22!)I). riuM’rafirr riald ( 

Vaiidri'ldlt died Srj>1 cud»rr 4, 12!)."), and .laiiirs Ik Drrriiiii’ 
was duly appointed on ()rtolirr 1.2, 1!)2."), as r.xrc'Utoi* of his 
(‘State l>y tile Ih'ohate (’(»iirt oi’ 1 *orlsinout!i. l\!iode Island, 
and was suhslitutrd as petitioiiei' in said docket Xo. 221)1), 
hy order ol’ tin* l>oard of lax .\pprals of April 20, 
1 !) 2 (;. 

2 2. 'riiereaftei* .lames Id Di'crinu- as such executor 

appealed to the I idled Stales Hoard of 2 a.x .Vppeals 
from the (h’terndnation hy the (’omndssioner of Internal 
Keveiiue that tlnu'e Was a «lelieienev in the income taxes ot 
I\(‘ii'inald (X’anderhili of jj^l 7,<)I)2.>.2 for the year 11)20 and 
$S,S().).4S for the year 11)21, and this appeal was docketed as 
X'o. 10().)1. 

.‘J. 1 he taxes in\‘ol\'ed in h(»til ot these appeals depended 

on the puestioii of wlnUliei’ lic^’innld (\ andei'hilt, de¬ 
ceased, had heell elltitleil to de«luet (‘ertaill h>sses Slistailletl 
hy him in the operation of a stock farm durini;' the years 
11)11), 1020, and 1021. 22ie fael> in\(>l\'ed were the same for 
tilt* ihi'ec* yeai'>, and the ease> .\o. 2200 and Xo. lOt),)! wt*re 
consolidated and were heard t«»L:(*ther hy the Hoard of 2'a.x 
Appeals. .lanuary 11. 1027. the Hoard tiled its tindinu'> of 
fact and opinion, with disseiitinu’ opinion, in the consoli¬ 
dated eases. l>y this <leeision the losses in <pn*stion were 
disallowed and the delieieiieies toiiiid hy the ('omniissioner 
Were atlirined. Thereaftei* t'oianal ordei's W(*re enti*red 
dated .lanuary 1.). 102i. redeterminin^' said delieieiieies in 
the same amounts as those t’oiind h\‘ the (’oinmissioner. 

4. 22it* j)etitioiiei' desires that the consolidated eases in- 
Volvinu’ the thl'ee years he r(‘VieWed l»y the ('ourt ol Ap- 
p(‘als of the l)is;tri«‘t of (’olumhia, to which the (’ommis- 
sioner of Int(‘rnal Hex’eiiue has consented hy stipulation 
lil(‘d with tiu‘ l>oard of 2'a\ .\ppeals in said consolidated 
eases. 

7), 'rile petitioner pres(*nts her(‘with tin* traust-rijit of rec¬ 
ord in said consolidated cases undei* tin* seal of the I nit(*d 
States I>oard of 'fax A^ipt'als which is iirayed to be taken 
as a jiart lK‘r(.‘of. 



DAVID IT. RI.AIK, ('()M MISSIONED, ETC. 


AVli(‘iH*t‘()r(*, tlii> |)otiti()iu‘r i)rays: 

1. 'riiat this (’oiii-l i-(.‘vi(.‘\v tlu* (U'risioii of tlu* Pxiard 
in ('onsolidat(*(1 case's and Kidol. 

12. That this (\nirt rcv(‘rsr tlu* decision of tlu* Hoard, with 
dirc'clions to tlu‘ l)oard to tind that I\(‘ii'inald (\ ;Vand(‘rl)ilt, 
dcccas(*d, was ciitith'd to deduct his loss(‘s susthiiu'd in tlu* 
opei’ation of the stock farm in (]nestion in tlu* years Idld, 
ldl20 and and to I'edel(‘riniiu* iiis taxes aee'ordini;’ly. 

M. For such other and furtlu*r relief as to tlicK’ourt mav 

I • 

s(‘em meet. I 

JAMFS I)FFHIX(J. 

St A IK OK Xkw Vokk, I 

('oHiitfi tif .Ve/r ss: ; 

I 

dames I\. Deerin^’ Ix'inu' sworn says that lu* is tlu* ex- 
(*eiitor of ihe Instate of Keninahl (\ \ and(‘rhil|, d(*eeased, 
that he has read the fore.u(h11n' ju'tilion tor r(*vi(fW and that 

j 

the same is triu* to tlu* best of his information ajid l)(*lic‘f. 

dAMFS I)HFKIX(;. 


Snhserihed and sworn to hrfore me this IS day of .\))ril, 

1927. [ 

I S(‘al ('aroliiie L. Ahell, Xotary Fnhlie, Kind's Founty.j 

(AMJOJdXF L. AHFLL, 

Xofdr'f/ Ptfhlic. 

Xotary Fnhlie KiiiLis ('o. X<*. 170, Kei::. Xo. Sldh. 

(’ert- tiled in X. V. Fo. Xo. 412, lo‘,i;‘. Xo. S2r)Sl. 
(’(tmmission ex])ir(‘s March do, 102S. ! 

I 

4 I'nited State's Hoard of Tax .Xppealsi 

Docket Xo. 22*d‘d. 

I 

Fstate* of Fkoixai.d ('. \ 7 \ni>i;i:i‘.ii;i’, dAMiis K. il) kki:iX(J, 

Fxc'cntor, I 

( ’oM M issioN Ki; (H' 1 x i'i:i;n Ai, 1 \kvi-:ni’k. I 

i 

K.i'('ci'i>t frotii l)(tcL'('l hi/frirs. 

1925. 

■ 

Mar. 5. F(*tition ree(*ived and tih'd. i 

1927. 

A])!*. 14. Snp(‘rsed(*as bond for ifl7,500 ai)prov(*d & ordered 
to be filed, I 


I 
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JAMES R. DEEKINC.. EXECUTOR, ETC., VS. 


o Tiiitod Stato I'ioard ot' 'fax 

J)()ckc‘t Xo. Kif).’)!. 

James R. Deerlxc, Kxcciitor of tiu* Ks 

VandcM'bilt, 


Ap{)eals. 


tat(‘ of Roirinald (J. 


V. 

Co.M MISSION HR OK INTERNAL ReVENUE. 

E.rn r}>t frnn) DocL’ct Eufri('s. 

1927. 

April 14. Sii]K*rs(‘d(‘as bond for $17,7)00 ap])rovod and or¬ 
dered to b(* filed. (See 229!b) 

6 Filed Apr. la, 1920. rniti‘d States Board of 

Tax Appeals. 

United States Board of 'Fax Appeals. 

Docket Xo. 2299. 

Apjieal of Reginald (’. Vanderbilt. 


MnfioH. 

Dated April 15, 1920. 

(’ovin.utoio Barling' A' Kbiblet*, .Vttoinu'vs for James R 
De(‘rine:, Kxecntoi* of Kstati* of R(‘ninald (’. \’and(‘rbili 
Union d'rnst Bnildinir, AVasliinii’ton. 

7 10651. 


State of Rhode Island and Brovidence Plantations, 
Xnrprtrf, sr: 

Pro])ate (’onrt of tin* 'Fown of Portsmontb. 

I, (reorii'e R. Hicks, (1(M'k of said Uoni’t, ber(‘])v certifv 
that at a s(‘Ssion of said Uonrt, lioldeii at Poi’tsmoiitli on llie 

15tb (lav of ()ctob(‘r, in tin* vear of onr Lord one tlionsand 

* • 

nine hnndn'd and twmity-five tlu‘ last will and testament of 
Reirinald Ulay])oole Vandei-bilt lat(‘ of said Portsmontli, 
deceased, testate, was duly ])roved and allowed, and l(‘tt(‘rs 
testameiitarv thereon issued to James R. Deeriim* of 135 



DAVID H. BLAIK, COMIMISSTONEH, ETC. 


I>i‘()a(hvay, X(‘\v York (’i''*, tla* vxcciitor tlu‘rc*iii hamcd, wlio 
a('c*(‘|)t(*(l said tiaist and i;av(.* bond of tlio acceptance to the 
Jndux' of said (’oni1 for the due performance ol^ said trust 
according to law. | 

I also ('(‘I'tify that it appeal’s liy the records hiid tiles of 
said (’oni’t, that said letter’s ar(‘ now in full forcie. 

In Witiu'ss Wlu'reof, I hav(‘ hereunto set my hand and 
th(‘ s(‘al of said Court, this foni’teenth dav of Janiiarv, in the 

vear of onr Lord one thousand nine hundred and twenty- 

• » 

six. 

S(‘al Prohat(* Court, Cortsmonth, R. l.| 


S 


(JLORCL R. HICKS, 

I C/crA’. 

I Kndorsc'd : I Kstate ol* Re.u’inald (k X'^anderhilit. 

I 

Cnited States Board of I'ax Apjieals.i 
Docket Xo. I 

j 

A))])(‘a! of ItKciNALh C. V.\Nin:i:ini.T. ; 

In lh(‘ ah<)\'(‘ app(‘al R(\ii‘inald C. \'and(‘rl)ilt | is tin* a])- 
))e!lant, and the a))peai’ance of Janu'S 1C Deerih^’ of Xew 
^ ork is entered as his coiinsi'l. hda* case is on the* resei’Vi* 
calendar. i 

Mr. \h’iii(h*rltilt died Septeinhei’ 4. lltl^o, sin«*(|* the lilint:; 
of the appeal, and .lames IC Dianaiiu' was a))point'(“(l as ex(‘c- 
ntoi*. .\ cei’lilie(l copy of Ids appointment as (.Kxecntoi* is 
hied hel’(*with. 

It appears that a copy of the dehcieiicy hntei’ teas not at¬ 
tached to tin* a))p(‘al. ; 

Motion is hereby made as follows: | 

1. ddiat dames R. I)e(‘rine’, (‘Xecntor of the! estate* of 

Ib'.ii’inald C. \bmdei’bilt, be substituted as party appellant 

in said a])p(‘al. I 

'2. 'riial tin* appeai’aiiee of d. Harry Covinu’toji, Sp(‘ncer 
(lordon and h^ontaim* (’. Bradley lx* ent(‘r(‘d as (fonnse*! for 
dames IC Deerinii’. exe'cntoi’ of tin* (‘state of Re.u'inald C. 
X'anderbilt. I 

.‘k That lea\’(‘ be e-i\-(.]i p, ;nn(*nd(‘d a]))|)eal in th(‘ 

same form as the original app(‘al bat inclndink- the de*!!- 
cie'iicv letter. I 
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.lAMF.s K. i>KKi;iNr,. KXKCT'Toi:, F:Tr., vs. 


0 4. "riiat tlic ca.so lx* tak< fi'oni tin* I’c.scrvi* cahMi- 

< la I* a in I }>iit on tin* (*al(‘in!ar tor 1 rial. 

'riiat tin* ('oinniissioinT lx* ordered to jnnxliiee at the 
trial ot* the ease the oriiriind ad\’ertiseineiits and elippinu’s 
from new spajx'rs tiled with the ta.\|)ayei**s elaiin for ai>ate- 
ineiit and or with a|)}H*al tiled .Inin* IS, r.>‘J4, and or wliieh 
are mentioned in the transmittal lett(*r of the I’nit sent to 
the taxpayei* July ]!)l! 4, which stated •‘(’<>|hes of ad 

V(‘iM iseineiit s are attached to and made a ]>art ot’ the pi’o 
test." 

J. WAUUY (’OVIXCTOX. 
spHXCFd: (;()1M)()X, 

FOX'I'AIXK r>IF\I)i.FV. 

At} i>)'lirlfs fnt'JdiHCS //. Prrril/ff, 

/’, .If r H t n/' nf fhr i\sf(lfr n! Iiiff/ 

ltditi ( \ I flifflrrldtt. 

Itt I iiited Stat«*s l>oard ot Tax .Xppeals. 

Docket Xo. 

Appeal of l\K(;i.\.\Li> \h\.\i'!,i:iai. 1 '. 

OnJf'r. 

(Ml consideration ot ihe motion tiled hy eoiiiise] t*or the 
taxpayer in t In*, aho\’e-i‘nt it h“d appeal under date ot .\pril 
IT), it is 

()rdered: that said motion he u'rantc'd as to items 1, *J 
and J: tliat the [nnM.-eediiiLT he t ra list (*rred t'rom the Deseiwe 
to th<‘ (leiieral (’aleiidar and that tin* motion as to item 
.') lx* denied in \iew of tin* proxJsions (»f Duh* 44 of tin* 
Ihaird’s linh*s ot Draetiet*. 

(Si-in*d) J. (h KODDFhX Ji:., 

\ (’lidn'tn(HI. I . S. 1)11(11’// nt I d.r A/>i/<‘dls. 

I)at(*d Wdi.-'liiimton, D. (’.. .\pril *J(). 

laT-hef. 


.\ t rm* r<>p\’. 'r(*st(*: 

I Seal I'oard of Tax .\])]x‘als, I . S., lh‘J4.1 

DO]'>Firr (’. TKA(’V, 

Sdcrf’larj/. lA S. I)/Kin/ />f Tdx yz /. s . 



DAVID II. BL.\IR, COMMISSIONER, ETC. 
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11 Filed May Id. VJ'ICk FniU'd Stat(‘s Board; of Tax 

.•\|)])(‘als. ! 

Fiiiled Stales Board ol’ 'Tax .Xppeals. j 

Doekcd No. dd!)!). i 

] 

i 

.\])p(*al of liKciNAi.i) (\ VANUKiaai/r. Addr(‘ssi (Jraiid 
(’eiilral 'rerniiiial, Xew York (’ity. ' 

I 

1 

A nicmlcd Prhfinii Filc/I l*iirsna h! to ()i'flcr of Ajn'il ‘Jn, 

VMl \ 

i 

t 

'Idle akove iiaiii(*d tax])ay(‘r app(‘als from tli(‘ dk*termiiia- 
tioii of tli(‘ (Commissioner of liitmaial lieN’emu* sell I'ortli in 
Ids d(‘fieiene\- lellei* ( FT :BA :*J A 1 1 :*J07) daleili .laniiarv 
1 , Iddd, and as llie iiasis of Ids appeal s(‘ts foilli llie I'ldlow- 
in^: i 

1. 'Ida* taxpayer is a citizen of tin* Fidted Statics with an 
otliee a1 the (Irand (‘entral 'rerndnal, (’ity and: Stall* of 
X(*w York. 

'2. 'Idle detieieiiey letter was maih'd to the lax;pa\‘er on 
danuarv 7. Idd.'). ' 

d. 'Idle taxes ill eontroversy ari* income taxe.s for the 
year BMJh and ari* less than \iz. J*^S,74i.7d, part 

of which is hasi'd upon the disallowaiiei* of item; of fai*m 
loss of S’J4,!h o.dS, the halaiieo foi* increase of idcoine in 
l>Ioek (Fstale ol’ I’ornelins \d*inderhilt fi'om i>d)S;(idd.Dl to 
$4(h7d7.()(). Xo app(*al is tak<*n from such iiicreasd hnt only 
from the disallowance of item of farm loss i^d44l77).dS 
( Block .\.) I 

4. ddie (letorininalion of tax eontaini'd in the said d(*li- 
cieiiev lett(*r is hased Upon the I'ol lo wi iiix‘‘I’t'ors : 

i 

(j. Said loss was sustained in a l)nsiness cai'ried on hy 
taxpayer with the intc'iition of pi’olit : 1 

h. Said farm was the only a<*ti\'(* hnsin(‘ss of! tin* tax¬ 
payer; I 

Id c. 'Idn* disallowance* is contrarv to tin* d(*(fisions of 

tile courts ill siiniliir cases. ( n’/'/.si/a r. Kifun-. 282 
Fr<l. Hrp. 28; rUiiil r. 280 Fr,l. Ilt ii. 722.) i 
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James i:. deeeixu, EaEcttoi:, etc., vs. 


T). Tlu* Tacts iijxni wiiicli tlu* taxpayer r(*lios as the l)asis 
of this a|)|)(*al are as follows: 

(d) 'rile faian loss was snstaiiied in niaintaininLT a husi- 
ness ventni’e. 

(h) 'rile said farm is located at ih)i*tsmouth. Xi‘W|)ort 
(’oiiiity. Idio(h‘ Island, and has heeii maintained hy the tax- 
)layer f«>r years pijor to l!d.d. 

((’) Said farm is a >tnd. stock and t imck farm of ‘J.d.") 
ac'i'es mainlaiiKMl as the onlv active* hnsiiiess of the tax- 
]>ayei’. 

{f/) Live* steick and hiuli u'raeh* heirse*s have* l)(‘(*n main- 
taine*el eni saiel laian fen’ sale* aiiel hre*e*din*T j)nrj)e)se*s. 

(<’) Saiel farm aiiel its prexlne-t* aiiel sinel facililie*s ha\'e* 
h(*(*n he*ld e)nt te) the* piihlic as a lin>ine*ss ve*ntnre* jirien- tei 
aiiel since* lldd. 

(/) Ihihlic annemnce*nie*nt aixl ael\'(*i’tise*me*nts have* he*e*n 
feir ye*ai's inse*rted hy the* tax]>aye*r in the* ]»iihlic pr(*ss anel 
e*lse*whe*re* a 11 lie»nlied 11'T aiiel eiffcriim' the* prexhle-e* aiiel Stllel 
fae'ilitie*s eif saiel farm fe»r a e-emsieh*ratieiii aiiel saiel aelv(*r- 
lise*me*nts liaxa* ap]>e*are*d in ])nhli«' jn-int ami ha\’e* re*c(*ived 
with* edre-nlatioii IxMli prieir le> I'Ji:) aiie! t he*r«*aft e*l’ tei elate. 

(//) 'rile* ae-cenints e)l' ^aid farm :ire* maintaine*el se*])arate*ly 
ami apart I'rom the* ]x*rse»nal ae*conn1s e>f the* taxpaye*r ami 
ele> ne>l iiiedmle ite*n s leir any p(*rse)nal nse*s. 
l.d ill) 'rile* farm was nmh'r the* snpe*r\’isie)n e>f a re*si- 

ele*Mt nianaL:e*r ami a iinmlx*!’ of t*mple)ye*s ami farm 
haiiels wile* wt*re* m>l perstnial s«*i*vants en’ e'hanlfe*rs. 

{/') 'rile* taxp;i\’e*r Inm hum’ maintaine*d ami inle*nels tee 
maintain the* farm as a stex-k eer stml farm e>f hiirli class 
prexlm-e feer iraiii ami preelit. 

(j) 'rile* pnhlic has hniir ree*ee 4 nize*el saiel farm as a stml 
en* stex'k farm run on a ce)mnie*i’cial basis. 

d. 'Idle* taxpaye*!’. in snppen’t eef his ap]x‘al re*lie*s npem the 
fedleiwin^’ pre)pe)sitie>ns ol* law: 

(e/) 'Idle* >;iiel farm is a hnsine*ss V(*ntnr(*. 

(h) 'Idle* taxpa_\'e*r inte*nele*el to riiii the* same* as such feir 
]>re»tit as evi<l(*nci*d hy his heeldiiiu' tin* s.ame emt to tin* pnhlic 
as sne'h hy pnhlic ;innemnce*me*nt hniLT prieer tee tin* lm*e)me* 
'I'ax Law (lin.'l) and the‘i’e*afte*r. 

(c) 'Idle* said farm is a le*Lritimate* hnsine*ss eef the* tax- 
})ayer and intended as such. 



DAVID II. BLAin, COMMISSTOXEB, ETC. j 9 

I 

(fl) It is wlu‘llu‘r or not rosiiltod in any 

ono v(‘ar or v(*ars. ! 

* • 

(r) fac't that tin* taian was rnn as a l)nsiiK‘lss ])roposi- 
tion and as tin* soh* activo hnsinoss ot‘ the taxpayer is eoii- 
elnsive under the law of its ])i*ini^ within the provisions of 
th(‘ tax aet entitliiii;- the taxpayer to dednetions’for losses 

aetnallv sustained. i 

♦ • 

! 

\Vherc‘fo]-c‘ tin* taxpayei- res])eetfully i)raysi that this 
Hoard may hear and determiiu* his ai)])eal. i 

(Siyned) J.\MKS K. DKMKIiXO, 

Comtsvl for Taxpaifer. 

P. (). Address: Ido Hi-oadwav, X. V. C. 


14 Sta'i k of Xkw | 

(’oin/f ff of X(’/r yorL\ss: | 

I 

(V‘(*il F. Folton h(‘inu‘ dnlv sworn savs: That! he is tlie 
attorney in fact f<u’ Kh'e'iiiald Vanderhilt, wliieh ])ower of 
attoiaiey is on lih* with the liovcnin* I)(*pai‘t]nenti at Wasli- 
iiiiilon. 1). (\, and as such is dulv authoi*ized tok’erifv the 
forc^ii'oiiii;’ jx'titioii: that he has r(‘ad the said petition, or 
had the sanu* read to him, and is familiar withUhe state¬ 
ments therein contained, and that tlu* facts therein stated 
are ti'ue, exc(‘p1 such facts as are slated to h(‘ n!])on infor¬ 
mation and belief, and that as to thos(‘ facts h(* ])elieves 
them to 1)(‘ true. 

(Signed) (d*:(dL F. (t)LT()X. 

i 

Swoim to hefoi‘(* nn* this 11th dav of-, 1920. 

WALTFP II. MARTIX, ! 

Coitutnsso/io'r of Deeds, Xetr York' Cflijl, 

Desiduif} hi Xi'tr Y</rk iDoniifi/, 

I 

Xew York Fo. ('lerk's Xo. 281. Rej^. 2dll‘>. I 

Fommission Fxt)ii-es I)(‘c. d, 192d. 


2—4590cZ' 
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ja.mks i:. i)i:Ki:iN*r., kaTa'ctoi:, ktc., v^. 


1.1 


'rrcjisui'v 1 )c|>nrtni(‘iil. Wa-liinLTton. 


\T:\\\:± AAK’:L'(>7. 


Jnmini’v S, 


Mr. liciriiiald (\*aii<lcrl>ill, 

(I raiul (’(‘111 ral 'rcriniiial, 

Xcw Verk. .\. V. 

Sii:: 

'rile il(‘t(‘rniiiiall<»i! of yoiii- iiicoiiK* tax liahillty foi* tli(‘ 

taxaldc vrar a> sd roi’lli In oilicc letter dated Mav *28. 

• • 

l!>24. diselox-d ;i ddieieliev II! laX ailK >llllt I IILT to 8S.741 .T.'k 
ill aeeordaiKMi* willi tin* [*!’(»iis ol Sedioii 2<4 ol tlie 

l»e\*diiie .\d of \ oil ar«* allowed do davs from lli(‘ 

■ • 

date of this Idtfi' \eitliiii wliieli to tile* an appeal to tin* 
I’nited State> l>ojird of 'Tax Aj>pe;d> eontestinu’ in whole 
or in part tin* eorrediiess of this determination. 

Where a taxpaytT !ia> hemi ‘-:'i\’en an oppoi'tnnity to ap¬ 
peal to the I nitod States l>oard ol lax .Vppe.aN and has 
not done >o within t’iie djiy'^ preseinhed and an assess¬ 
ment in aeeoi‘d;iiiee with tile liiial deeision on siieh ap])eal 
has heeii made, no claim in ahatemdit in roped of any 
part of the d(‘tieiene> will he ent(‘rt;iined. 

If Von aeoiiioee in t!ii- d(“ti‘rniina 1 Ion and do not desin* 

• I 

to tile an appeal, yoii ai’e reijiiested to >iuii tin* dielo''(*d 
airre(*ment eoll'-ellt l to tile .‘I <<es>mei 1 1 ol the ddieieiiey 
and t’orward it to the (’oinmissloiier of Interinil luwdine, 
Waslil ie_:'t on. 1 h (for 1 lie at t dit ion of 14': i * A :2 li :207. 
In the event that yon a'-piiic^ee In a part of the determina¬ 
tion. tin* aii'rei-ment -lionld he execiited with resped to the 
items airrecfl to. 


liespeet flllly. 


1 ). II. HLAIK, 

( ho// 

\w . 1 . c. r>Li(;i[ 4 \ 

/ )r jtitf II (' nm III issmin'r. 


Knelosiires : Statements. A^’reemeiit—Form A. 
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St at OiK'ut. i 

\T:\\\:'2. DA: J()7: App. j 

Id rc*: Mr. lu'uinald (\'aii«l(D*l)ih. (Jrand (Vailral 
d\*nDiiial, Xt*\v ^’()l•k. X. V. | 

P.dd .\ddil ional 'Tax. .'>S.741.7d. | 

1 

d'lu' rcporl of llio Sup(‘r\'isiDii- Inlci'iial lo‘\'(‘iiiU(‘ Ai^'iDit, 
X(‘\v ^ ()i‘k. X. ^ (!al(‘(l .lime S, 1‘J‘JO, covorini;* ia voi'ilica- 

tion of yoiii- iiK'oiiK* tax liadility for iIk' yoai’s ]r)|l7 to IIM!), 
iiiclnsivc. Iia< Ihmdi i-cvii'Wod and approved dyilliis ofliee 
toi’ the year with tiie I o'lowi ni;' exeeptioDs: i 

'rile loss from fariiiiiiLi'ill tI k' amount of .'rLl--l-.It77j.*iS, shown 
in I)loek A ol your return, has heeii eliminatedi inasmneli 
as lh(‘i*e is not sntfieieiit ex'idimei* to indieati* tliatjyour farm 
was op(‘i'at(*(I on a eommereial nasis within the Di(‘aniim‘ of 
.\lliele Ilo. I leii'ldat ions 4o of the li('\'eniU‘ Act pf IdlS. 

lii'-ome t rom the Instate ot (’oriielins \"and(‘rl|Mlt, shown 
in Dloek (’ as . ha" heen ehann'(Ml to .'i' 4 |(, 7 .’) 7 . 0 () to 

a.u'ri't* with the di^trihiuion "hown in tin* Ivevenife A.uxmt’s 
I'eport eo\'ei‘iiiLi' a xau’ilieat ion ot the hooks on aceount and 
r(‘eords ot the foreiioiim' (‘stat(‘. I 

'The ahox’(‘ ehaiiu'es di-elose all adiditioiia! tax hahility of 
instead ol ^"d.!t7. i 

dannai-v S, 1!>2 d. ; 


1 1 imh'd May L’f>, Ittlld. I nite<l States Doafd of 'I’ax 

Appeals. I 

I 

Docket Xo. I 

Reoinald (’. \ A\i)i;i:i;ii;i'. (Iraiid (’eiiti'al 'I'ermiinal, Xcxx' 

^’ol•k, X. 'W, ! h‘t it ioner, 

' ' I 

I 

i 

(’oMMissioXKK oi' In-i'kiinai. Rkvkxtk. Respoi|ident. 

Alfsa’ar tn A llicii'lrd Pctttloif. i 

I 

The Commissioner of Intornal Riwamne, hv liisi attoimev, 
A. W. (iri'ii-u'. (iem*ral ('onn.^el, l>iii-ean of Inteimal Revcmue, 
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for answer to tlu* ani(*n<Ir(I |)(‘titi(>n of tlu* alK)Vi*-iiaiiUHl 
ta.\])ay(*i\ a<linits ainl (hniies as follows: 

(1) Admits tlu* aIK‘.ii'ations contaiiii'd in paranraph 1 of 
tin* p(*tition. 

(2) A<lniits tlu* all(*,i;*ations contained in pai-a.u'raph 2 of 
tlu* ])(‘tition. 

(2)) Admits tlu* alU*,i:'at ion> contaiiu*d in para .lira ])li 2> of 
tlu* p(*titi(m. 

(4) I>(*nies -a- that tlu* farm loss was sn>taiiu‘d in a husi- 
iu*ss earri(*d on with the int(*ntion of profit: -h- that tlu* 
farm was tlu* only acti\u* hu>iness (»f tlu* taxpayt*!*: aiul 
-e- that tlu* lo>> is di>alloW(*d (•(►nti'ai’v to various court de- 
eisions cited hy tlu* taxpay(*r. 

{')) -a l>(*niesthat a fai’m lo>> was sustained in maintain- 
inii'a hu>in(*ss \’(*ntnr(‘: -h- admit> that tlu* taxpay(*r owned 
a farm dni’in.u' the year HMD located at Portsmouth, X(*w- 
poi't (‘«>unty. IMiodt* IVland. hut dcnii*^ that said 
IS farm has heeii maintain(*d hy said taxpayer foi’ tlu* 
y(*ars })iaor to 1!M2>. 

I)(‘ni(*> the alle.ii'atioii" contained in >nh-paraiira]>hs (c), 
(d). ((*), (f), (liM, (h), (i) and (j) of para.n'raph o of the 
])etition. 

(()) l)(*ni(‘s lii'iierally and s])ecifically (*ach and (*V(‘ry 
alh*.i;‘ation contained in 1axpay(*r*s amended ])etition not 
lu*ri‘inh(*for(.* admittc*d. <inalilied or deni(*d. 


\Vlu*r(*forc‘. it is prayed that the taxpayer's a])peal hi* 
denied. 

A. w. 

(ici/ct’dl (' nK use}, 
liurruK nf fitfrrttdl licrntm’. 

()f conns(*l: 

.1. iiakm:v r>vpxK, 

Jitn'idH nf hifri’itdl lurdHdd, 
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IJ) Filed dmi. 2, rnited States l)()a|rd ot* Tax 

A|)|)(‘als. i 

Fiiited Siat(‘s r>()ai"(l of 'Pax Appea^. 

I)()(*l\(‘t Xo. 

James R. Dkki.-inc. Fxc'eiitor of tlie Fstale of Re.ii’iiiald (\ 

\’aii(lerl)ilt, l\Titioiu*r, 

V. 

The ('omm issioN i:i: oe Inieenal Revem e, luls})oii(leiit. 

I 

Pcfifioi/. ! 

i 

I 

'rile al»o\-c-jiaiiH*d laxpa\’er luoH'dy appi*als from tli(‘ de- 
l(‘i*miiiation of llie (’omnilssioiKn* of Intin'iial RVv(‘im(‘ s(‘t 
I'orth ill his (h‘tiei(‘iiey lellcr (11': FA: 2-()()d : RMII: 201) 
date(l .\pril 2-h 1!>2(). and a^ a Oasis for his appeal stTs 
forth tlu‘ followini^: | 

1. 'rh(‘ taxpayer i> a (htizeii of tin* I’nitiMl Stlites and is 
the (‘XiM'Utor of tin* estate (*f R. t'. \hinderhilt. d(‘eeased. 

(‘ei’titiixite showing' his a])])ointim‘nt and (iiialillieation as 
such eX(*(‘ntor is lilod her<‘\vith. 'TIk* ad<lress iif tlu* tax- 
])av(‘r is 1.2.') Rroadwav, Xcw ^’ork ('itv. i 

2. 'rile (hhicieiiey lettm* (eojiy of \vhi(‘h is atta(*ln‘d) was 
maih‘d to the taxpayer on the 2.”)i'd <lay of .\i)ri{, RL’O. 

.‘k 'rile taxi's in eont I'ovi'rsy aiH* iiieoihe taxes of 
20 Re.U'inald (’. \’anderi»iIt. now d(*e(‘ased. for tlK‘ eal- 
midar years 1!>20 and li)21 and total inor(‘ than 
S10,(U)0, to wit, $17,0)02.S.') for the yviw 1020 and $S,S()o.4S 
foi- t lu‘ yeai’ 1021. 

4. 'riu* deterinination of tax eontaine(l in said delieimu'y 
is based n])on tin* following' (‘rroi-: i 

In not allowing'as a deilnetion tin* loss sustained hy R(*<j:i- 
nald (’. \'and(‘i’l)ilt, now dee(*ased, ol’ $.‘)0.440.!).') iin 1020 and 
$20,080.in 1!>21 in tin* o])eralion as a hnsin(‘ssi {‘iitco'jn'ise 
of a farm at Portsnionth, I?hod(‘ Island. | 

7). 'rh(‘ facts upon whi(‘h tlu* tax])ayei’*s (‘X(‘entor i’(*li(*s as 
a basis of this ap])(‘al an* as follows; i 

(a) 'rh(‘ farm in (iiu'stion was din'in;^’ tlu* ehtii’o yeai's 
1020 and 1021 operated as a business enter})ri.se, and the 
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entire losses ahovc* deseriiied \Vi*re iiieiirred in such ()]K‘ra- 
t ion. 

(h) 'idle 1‘aiTn was loeat(‘<l at Portsniontli, Kliodc Island. 
It was maintained hy tlie taxpayer as a stud, stock and truck 
I'ami. It consiste<l <»t' apjU'oximately acn^s. 

{(■) Li\'e >tock and lii.uii-ijrradi* lioi'ses were maintaini'd 
on tin* t’aiTii t’oi' sale and linM'dinii' juirposi's. 'Flu* farm 
and its produce and stud facilities wei’e held out to tin* puh- 
lic as a Inisiiicss veiilui’i*, and advertiseiiumts of tin* farm 
i-eceived wide circulation. 

•_M (f/) 'file farm was tin* only actixn* l»usin(*ss of tin* 

taxpayer. 'Fin* farm was nnd(*r tin* snp(*i'vision of a 
resident-manau«*r and a numh(*r of em]>loye(‘s and fai*m 
hands who were not p(‘rsonal servants <»f tin* tax]>ay(*r. 
'Fh«* ac<*<»unts of,tin* faian W(*r(* maintain(*d S(*pai'at<*ly and 
distinct from the personal aeeonnts of tin* tax]»ayer and 
did not ineinde items pei’sonal to tin* taxpay(*i*. 

h. 'File petitioner )»rays foi* i'ern*f fi’om tin* d(*liei(*ney as¬ 
serted hy tin* re>pond(*nt on the followinu’ and (*aeh <»f tin* 
foIlowiiiLT pai’t ieiilai's: 

(r/) 'Fin* jtetitioner prays that tin* r>oai*d Find that tin* 
loss of >,44!>.!>.') incurred hy tin* tax])ay(*r in in tin* 

op»‘ration of the farm was inenrr(*d in trade* or i)usiness and 
was t ln'refore de»luet ihh*. 

(//) 'Fin* |tetitioner ])rays that the r>oard find that tin* 
loss of ineiii'red hy tin* taxpay(*r in IdlM in tin* 

operation of tin* farm was ineurr(*<l in ti’ade* oi* l)nsin(*ss 
ainl was therefor«* deeluctihh*. 

AVln*refor«*. the ]tetitioner r(*s]n*ct fully ])rays that this 

lloai'd mav hear and redi*tc*rmine tin* (h*liciencv h(*i'(*in al- 

• • 

leired. 

d. HAKKV (’OVIXti'FOX, 
spkx(’f:k (;()KM)()X, 

Affontc/fs for Td.i'jfdffrr. 
4nl Pnion 'Friisi Puildim:’, Washinii'ton, D. (\ 


‘J- State or Xrw Vokk, 

('mntfif nj d‘ Ym'J:, ss: 

dam(*s P. I)e*i*rinLi- h(‘iim- dulv swo]‘n savs tliat In* is tin* 

• • 

(*X(‘cntor of tin* t*stat(* of Tu'irinald (\ Vandorhilt, the ta.x- 
})aycr naiiu*d in the foreii-oinir petition: that he has read 
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t]u‘ t*oi’egoiiii»’ aiul is familiar with tlic jflatvmonts 

tliviTin (*ontaiiU‘(l: that the fac'ts tlu*i*(‘iii stat(‘cf art‘ true 
(‘X(‘i‘])t sm*h facts as arc stated to h(‘ ii])()n iiifoiTiiatioii aiul 
belief, and those facts he heli(‘V(‘S to he true. 

j 

JAMKS ]J. DKKRIpCd, 
Executor Estate Iicf/iitald (\ \^aUfi('iidtlt. 

i 

Suhsci'ihed and sworn to hefoi'e nu* this 1st da^’ of June, 

VJ'IC). \ 

[XOTAIUAI. SKAI..J \VM. II. ZAXTZIXfJK, 

Xotarif Eutd'ie, # 0 , A\ Y. Countij. 


.)•> 


Tri'asnry Depailnunit, W’ashin.s^lon, Oflic'e of Com- 
niissionei’ of Internal lu'Veimc. 


Addi’ess I\t*ply to (’oinniissioiKM'of Internal loya*^***^* 
Ref(‘r to \T: PA: l^-tiO-J, KM II: 201. ! 

Api-. 102(;. 

I 

Kx(*entoi‘ of llu‘ I0stat(‘ of Keii'inald ('. Vand(‘rhili, 
lu)om .')70S, (Ji-and (\‘nli*al 'rm-minal, i 

Xcw York. Xew York. 

I 

Sik: I 

i 

In accordance with tin* pi'o\'isions of Si'ction 270 {a) of 

tin* K(‘Venne Act of 1020, tlnoM* has Ix^cn assc'sscfd a.u'ainst. 

you an ineonii* and ])rotits tax amountinii’ to $2(>,7)7)8..’1.2 for 

tin* taxahh* \’(*ars 1!)20 and 1!>21, the d(‘tails of >vliieh arc* 
• ! 

set foi’tli in tin* attach(*d stat(‘nu*nt. | 

in aecoi'dance with the ]>rovisions of S(*etion 274 (a) of 
the same* Act, von ai'c* allowed sixtv davs (not countinu‘ Sun- 
day as tin* sixti<‘th day) from tin* date* of the inallin.ic of 
this l(‘tt(*r within which to tile a i)etition with tin* Pnited 
Statt‘s Board of Tax A])peals, cont(*stin.n' in whole* or in 
part tin* coi'rectness of this d(*t(‘i'niination. 


I\h*spect fully, 


I). II. blaIik, 

Co/// u?/ns/rjj/er^ 
Bv (\ T). XASIii, 
Ass/sta//f to the C(///////iss'/ouer. 


Enclosure: Statement, Form 882. Form A. 



IG 


.fA:Mrs V,. DF.r.i.-iN’r,, F-.xr.crToi:, kt(\, vs. 


'24 


Sf fit t'lttfiff. 


\T:\\\ K\MII 


Apr. '22. in-JG. 


Ill re I^xrcnloi* (>r the Kstatc of li(‘,uinal(l (VaiuU‘rl)ill, 
Iiooni .‘IToS (ii’and (’ciili'al 'roriniiial, Xcw York. Xvw 
York. 

Y»‘nr 

.... s.s(;r) 48 


'Potal 


— » )• ) 


'riic I'cport of 1 lit* Suporvisinu- Internal Kevciiiu‘ .Aii’iMit at 
XfW ^’ork, .XfW ^’ol•k. dated .Xoveinlier iM. lias l)(‘en 

l-e\de\Ved and appl’oN'ed I*y this (►Giee with the exception of 
tin* voai’ Tile .<nin of I'epreseiitinii' interest 

on l)ond< eontaininn’ a tax-ti'ee eoxaniant clause, has Ixhmi 
eliininat«‘d from tin* taxahh* inc«>m(‘ in accordanct* witli tlio 
prox-i.^ions (4* 'Treasury I)(‘cision ddSa. 

Since the statutory peri<td for making- assessnu‘nt for the 
yeai's and 1 !>lM was ahont to expirt*, it was necessai'v 

to make immediate asse.^.^ment under the provisions of the 
IJeVeliin* -\ct of l!>l2d. It will, therefore, ho impossihh* to 
ni-aiil yon the usual thirty-day ]>eriod in which to lih* a ])ro- 
test to this oftice pi'ioi' to consideration of the case hy th(‘ 
rnit(‘il Stat(‘s I>oard of 'Tax App(‘als. 

If you ac'juiesce in this d(*termination and do not desire 
to tile a petition with tin* rnit(*d Stat(*s r>oard of 'Tax A])- 
peals. yon are r(*(pn*sted to (*X(*cnti* a waiv(*i- of your ri^i’ht 
to lih* a potiiion with tin* rnil(*d Stal(*s I>oai’d of 'Tax Ap- 
})(*als on the enclos(*d Form .\. and fo-ward it to tin* (’om- 
missioiier of Internal Io*venue. Washinuton, 1). (’., for the 
attention ot' FT :F-\ :'.2-T)l).I dJM 11 :'JiH. In tin* event that 
you actiuiesc(* in a ])art of tin* determination, tlie waiver 
should In* (*xt*cuted with n*spt*ct to tin* iti*ms to which you 
aur«.*c*. 
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‘25 


Filed dill. 2!), 1I)2(;. Uiiiled Slates Board of Tax 

Ajipeals. ! 

Fniled Stali‘s Board ot* Tax Appealsl 

I 

I 

J)()ek(‘t X"(). 1()()51. I 

Fstate oT Bkoinaij) (’. Vandkimult, James K. Peeking, 

Fxeeiitor, l\‘titioiuo’, i 

i 

V. ! 

I 

FoM.MissioNEi; oE 1 n i’E!:nal Kevence, Respondent. 

i 


The (’oininissioiier of Intei-iial R(‘Veiiiu‘ hv his attornev, 
A. W. (Irei^ir, (leiieral (’oiiiisel, l)in-c‘au ot' Intid’iial Rev- 
emie, for answao’ lo tin* piailion of the ahov(‘ hanied tax- 
l)ayc*r admits and denies as follows; | 

I 

( 1 ) Th(‘ fii’st th]-ec pai‘ai;ra])hs of th(‘ })i‘titi(Hi are ad¬ 
mitted. I 

(2) It is (h‘ni(‘(l that the p(‘tition(‘r o])C‘ral(*d tl|i(‘ farm ii 

i 

(piestion as a hnsinoss (‘nt(‘rpris(‘, and it is (hmied that In. 
sustained a loss thei‘t‘from whieli is di'dnetihh* in (•om])utin.i;' 
ineonn*. I 

(.*)) It is (leni(‘d that tin* petitionei* was (mii^anod in the 
l)nsim*ss (luring' the y(*ars 1!)2() and 1!)21 of o||)oi‘atiiiii; a 
stud, stock and tiniek I'ai-m at 1 N)rtsinonth, Rliodci Island. 

( 4 ) It is denied that the farm and its jirodiiels and stud 
facilities W(*r(* held onl to the ])nhli(* as a l)usin(‘ss vmiture, 
and it is deniiMl that it was widelv advertised as a business 

• I 

(‘iitm'prisc* in tlu* natiiri* ol a business eondnet(*d foi’ ])rofits. 

(o) It is (hmied that the faian was the only active busi¬ 
ness of tlu‘ petitionm*. or that Ik* enu'a.Lred in tlK‘isame as a 
trad(‘ or ])nsiness. j 

I 

(()) It is denied that tin* sn])(‘rvisinLC r(*sid(‘nt| manai^er 
of said t'arm and oth(*i* employ(‘es th(*reon, wei’i* not the ])er- 
sonal em])loye(*s and s(*i‘vants of tin* ])(*tition(‘r. Tt is denied 
that the aci'ounts of said farm were k(*pt sepainitelv and 


o 

>J 


4590a 




18 


.tamks i:. r.XF.rrTon, etc., VS. 


(listinclly fruin tin* Mcc'ouiit ol* ihr ix'titlonor, 

l2f) and it is <l(*iii<*tl that tin* acnoaiit for tin* inaint(*iiaiK‘e 
of said farm \V(‘rc in»t it<*nis {)(*rsoiial to tin* |)(‘ti- 

t ion(*r. 

(< ) I)(*iii(*'' i:(*in*raily and s|)(*citi('ally (*a(*li and (*V(*ry alK*- 
.i^alion contained in tin* taxj'a\(*r's j>i*tition not ln*rc‘inl)i*fore 
admitted, (jnalilit*d oi* <h*nie<L 

\Vln*r(*fore, it is ))!-ayed tiiat tin* taxpayer's |)(*tition he 
dismissed and tiie aj)i'eal dt*nied. 

A. w. ciJFdd;, 

(i> in I’dl ( , 

Iliii'ifin nf li/hi'ini! Ii*t I'ci/ 

()f c(nins(*l: 

holiKirr A. i.n”i*LK;r()X. 

S jn ( /l! I A f 11 > I' II t 'll. 

Itlll'i dll nf I III' I'lllll /i> r> l/Hi’. 

f'ileil Sep. ih riiit(*d Stah*s r>(»ard of 'fax 

Appeal'. 

I lilted States ihiard «<t lax .\ppeals. 

1 >el\(*t N o. It •hoi. 

Instate ((f 1 1 i:i: 1 N Ai.! • <\'\ x hi-.inn i. r, .I\mi> Ih I )i:i:i:i no, 

Fxeciitor, 1 h*t it ioiier. 


V. 

Cu.m M issn IN Ki: m- Ix rKi.-x.xi. 1» i:\n:N ni:. lu*spondent. 

S /1 jiiiliil mt/. 

It is stipiilat(*d and aL:!‘e(*d liei\V(*en tin* petitioner. .lames 
K. 1 )(*(*rinL:-. l*'.x«*eiit<»r. 1»\' ids attorney. .1. Harry Cox'in.irton, 
and tin* r«*spuinh*nt. ('ummI>>ioin*r «if Intt*rnal K(*vt*mie, hy 
his attorin*y, .\. W. Cr»*i:-u‘. Ceiieral (’onns»*l, r>iiri*aii of In- 
tc'imal Iu*\'(*nin*, tiiat tin* aiioxn* «*ntlth*d ca't* involvinii’ tin* 

tax liahiliiv fur tin* vears I'.nJo and 11 >lM. inav In* eonsoli- 

• • • 

dated with tin* ease .\o. involviim' tin* V(*ar llHh, and 
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i 

that c*as(‘ Xo. 1 ()().”)! i)(> ass'mau'd for luairiin^ bot’oro tlio 
ib)ar(l of 'fax Appeals at the lini(‘ ease Xo. is lieard. 

d. IIAI?1?V (d)VIX(;T()X, 

i 

Atfonifif for P(\lilidiwr. 

A. \V. (li;K(i(i. ' i 

i 

(fcifcral ('oin\srl, 
ItnrrdH of Iiifcnidl lfcr<dnu‘. 
t )f (‘oiinscl: I 

KOBKirr A. LITTBKTOX, ! 

Spdc'idJ Affonic/f, : 

linrt'dU nj liifci'lidl Itdrritifr, ; 

(Jraiitod S(‘]). 10, 

(Si-n(‘d) .1. (\ KOBXKB, 

M(‘d/h< r I . S. 1)0(1 )'(1 of 'I'd.r jippcdls. 

2S T(‘sto: I 

B. I). (lAMBIda, 

('IrrI: I . S. 11 ( 1 ( 1 !'// of Td.r A/>f)(\dls. 

I idled Slates B)oai’d of 'Tax Appeals! 

i 

Docket Xo. ‘J'Jitlk Itockel Xo. lOOdl. 1 h‘oiniil'4-;0 ed dailll- 

arv 11, 1!):17. i 

i 

Bi'.oinalo (k \'an i»ia:iai/i-, Bel it ioiao’, i 

i 

V. ; 

(’o.M M ISSION la: OF Ix ria.-NAL K’i;vi;n r i:. Bespoiideiil. 

i 

rii(‘ ])<‘titioiKM- owiK'd and op(*i-at(‘(l a stoekd)r(it*din.i;’ and 
]>rodnc(‘ faian. He* kept nnnieroiis mares and stiillions for 
hreediim* ))iii’poses, and pr(Mlneed some \’e'a(‘tal>!eH, oonlti'v 
and (“Li'ii’s lor market 11(* reaIix(Ml no income from tin* sale 
of yonn^- animals hr^d on th,* farm. Init, dnidii'a- tjie taxal)l(‘ 
y(‘ai‘s, ]'eceiv(*d small amounts foi- service* f(‘es fo|i- stallions 
k(*])t at stud and fi’om the sale* of pi-odiice. He/)/, tliat, in 
lli(‘ circumstance's disedoseMl hy the e'.'ide'iice* addnc<‘el in this 
a])pe'al, the* faian of the* pe*t.itionei- was iml a hnsine'ss con- 
eliK'te'd for profit. ! 

d. llaia-y (’ovin^ton, lase].. and Spe*nce*i* (Jordon!, Kso., for 
the oetition(‘r. I 

Sliclhy S. Faulkner, Fsep, for the repondent. ! 


! 


I 
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.TAMKs i:. DKKiiiNc., KXKrrxoi:, KTC., vs. 

This is ;i procccMliiii:’ t’or tin* r(Ml(*t(*i’iniiiati(»ii of do- 
fi(*i(*!’.cics ill iiicoiiic t:ix<‘s foi- tin* vcars llUlh 10l2n, and 1921, 
in lli(‘ respectiv(‘ ainoiints of $S,741.72. 7,r)l)2.S.‘), and $S,- 

S().”).4S, or a total of .>)7),.4o().()(», of wliidi nearly all is in con- 
t rovcrsy. 4'li(‘ detici(‘nci(‘s ai'i>i‘ t roin the action of the 
('oininissioii<‘r in addinu’ to the ^ross income of th(‘ ])c‘ti- 
tioiua* for each of the y(‘ars an ainoiint representinii' the 
loss sustained in (►peratiiii.r a >tock-hree(linu‘ and produci* 
tarni t(H* such respecti\’e years. Siihseipanit to the lilinir ef 
tin* first ])etition. n<»\v iiinler consideration, tin* p(‘titionei* 
<iied and the proceeding' is pr»»secnte(l hy the executor ot* his 
es1at(‘. l>y aLi'reeineiit of the parties the cas(‘s wa-ri* con- 
solidat(*<l for hearinir and decision. 


Fnniiiifis nf Fdcl, 

'I'he petitioner was an indix'idnal who rc'sided in X(‘W York 
ainl maintained an ollice at Xo. .‘)7<>S, (I rand (’eiitral T(‘rmi- 
nal. as an au'eiit of t he Mstate ot' ('oriielins X’aiiderhilt. 

Prior !to the taxable visars tiic ]>etitioner ac(piirt‘d 
2!) a stock-hreedin.Li farm of ahont 227) acres. locatiMl at 
Portsmouth, in tin* State of Phode Island, 'fliis 
pi’opcrty, desiy,'nated as Sandy Point Farm, was (‘pnip])(‘d 
with som(‘ thirtt*en hnildinu's, which included hams, cot¬ 
ta,ires for th(‘ sn])erintendent. (‘inployees. and servants, and 
a strnctnri* about 27)0 feet lonii', which enclosed and co\a*red 
a training;' and, show riim*. 'bin* bnild'im'^, devoted to the 
])nrposes of the farm, repr(‘sent an inx'estnhnit of appi*oxi- 
matelv $77),()l)0. In addition to tin* farm bnildinii's th(‘re 
was a larir'e family mansion which was not used for any 
])iirp()S(* duriiiii' tin* taxable* y(*ars. 

Sandy Point Farm was maintaiin*d primarily for breed- 
iiiir Fnii'lish IIackiK*v horses. Pnriinr' the* v(*ars involved 
in this controve*rsv - he p(*titi(*ner ki‘ot IS or 20 mares and 
thr(*e stallions of this bi-e*e(l. 'Two of his stallions W(‘ro 
])rize winm*rs in tln*ir class at wirioiis horse* shows through¬ 
out the* country. All lhr(*e* of the>e hors(*s were* ke‘])t at 
stuel on the* farm, and bre*e*ding f«*e> in the usual amounts 
for sue*h animals we*re* charg'<*d an<l colh*ct(*d for tlieir se‘rv- 
ie*(‘s. .Much of the* farm was in e-ultivation for the ])rodue- 
tion of forage* and grain for f(*e*ding the* animals kept 
t]i(‘reon, and there wjis also a cousidi*rable area cultivate*el 
as a tiuck and ve‘g'etable‘ garelen. Ine-luding* the suporin- 
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foiidciit jnul liis wiAc tlK'iT \v;is an aV(*raii-(‘ ol* l4 (‘ninloyc'cs 

wlu) (l(‘votc(.I all tluMi' tiin(‘ all tin* vt‘ar roniul to iictual farm 

« 

work. I 

Tlu‘ |)(‘tition<T was at tli(‘ farm vtn'v frcMnundly, sixmd- 
iiii*: sc‘V(‘ral months of each yi'ar thm’i'. Dni’inuitlK* taxable 
vears whil(‘ at tin' faian h(‘ did not live in tin* lai’iii* house 
or mansion, hnt with his ixM’soiial scn'vant, and iany fi-itmds 
who accompaniixl him. In* loduHxl in a small c()tta.U(‘. At such 
times m(‘als for himself and li'iu'sts W(*r(‘ cook(‘di and S(‘rv(‘d 
by the wife of tlu‘ farm sn|)(‘rint(‘nd(‘n1, and tho entii'e (*ost. 

th(‘i’(‘of was er(‘(lit(‘(l to faian incom(‘. i 
MO Ib'iiinnini;' ])i-ioi- to and continniJiu’ thi’on.in’h 

the taxabl(‘ y(‘ars, tin* ])(‘tition(*r advertised Sandy 
Point Faimi and tin* llackm‘y stallions k(‘|)t th;(‘r(M)n in all 
th(‘ )(‘adinii' jonimals (h‘vot(‘d to liiu* hors(‘-br(*cdinii’ ikavs, 
and also ])i-int(‘d and had cii‘enlat(‘d many cai’dsjand folders 
desciabin*;’ the stallions k(‘|)t at stud and S(‘ttin,u' forth the 
nc‘diL>’re(‘s of such animals and the cliar^cs for their sm’v- 
i(*(‘s foi* bnu'dini;' |)nr])oses. Dniaiii;' the sanuf jxo'iod 1h(‘ 
Dotitiomn* also exhibited soim* of his animals at fairs and 
hoi’sc' shows thi’omrhont tin* eomiti'y, and woii many cash 
pri/A's and trophies offei'ed foi’ tlu' b(‘st hors(‘s of th(‘ Hack¬ 
ney IfiAHxl. 1I(‘ orii'ani/cd and was ])i*esi(l(‘nt of Associa- 
ti(')n of Am(*rican llors(‘ Shows until tin* dat<‘ (0* his di'ath, 
and was also ])ia‘sident of tin* American Ihuikney Iloi-se 
Societv. 

The irross income (►f Sandy Point Faimi f(jr PJl!) was 

$2,*iSr).r)M. of which SPbTO.Mt) i-esnlte(l froin th(‘ sab* of V(\ii(*- 

tabh‘s and eii-.u's, and ^^700.27 fi-om biaxxlimi- f(*es; for 1021, 

Jr2,7)()().()(), of whicii js 1,0‘U.74 ]-(‘snlted fi-orn tin* sah‘ of V(‘i^t‘- 

tabh‘s. (‘tc., and Jr7)71.M2 from breedin.u' fix^s. The operatin.u’ 

deficits of tin* fai’in foi- tin* taxabh* y(‘ars weiji* $24,07b.2S 

for 1010, Ji^:i().440.i>:) for P>2(), and S2(;,0S!).:i:i for 1021. In 

his incom(‘-tax i‘(*tin'ns foi* sneh yisai's, the })(>titiomn* <ie- 

) 

dn(*t(*(l such ]*espectiv(* deficits from his gross' income for 
(‘ach of tin* seV(‘ral years as Ioss(‘s sustained; in trad(‘ or 
bnsiiK'ss. Fpon audit the ('ommissiomn* disallowixl th(‘ 
(kxbu'tions so made*, on tin* Li'ronnd that tin* loss(‘s W(‘i*e not 
incurred in the trade or bnsiiu'ss of th(‘ jxditibner. 



oo 


.lAMKs f:. i:\KcrTOK, etc., vs. 


I^ANSDON : 


Opinini/. 


hi Ills oriLiin.'iI pdiiioii in I)()ck(‘t Xo. tin* 

in scttiiiiT I’orlli tin* ;iII(‘UT(i (*ri'oi’s of tln‘ (’oinniissioinn*, 
states that “saifl loss was sustained in a l)nsin(‘ss eai'ried 
on Toi- ))i-(>tit.** At tli(‘ lii*ai‘in.5j:, howevei’, tin* ellorts 
l\\ of his eoiinsei w(‘re dir(‘et(‘(l to pia'sinitation of ]>roof 
that the eost< of op(‘ratinii- Sandy I’oint Fai*ni foi’ 

<*aeh of the ta.\ai>le vears wei'F* oi’ilinai'v and nee(‘ssai‘v Inisi- 

• • « 

ness expenses. ,In his answtn* to th(‘ oriu'inal ])etition of 
the p<*t it ioiie?-. the (’oniinissioiKO' states as a ])ro])osit ion of 
law epon wliieh he i'eli(‘s that “ tin* expens(‘s incnrn'd hy tin* 
petitioinn- in ojiei'atiim’ liis faian am not ordinai'y ainl nee(‘s- 
sai*y cxixnises ])aid oi* incurred in cari'yinir on any tradi* 
or l)nsiness and are. t In'refoiu*. not p]'o])(‘rly d(‘dnctihh* 
I from LTi'oss ineomel in eoinpntiim' net inconn* nndei* tin* 
])ro\’isions ot’sec. LM4 (a) (1) of tin* R(*venin* Act of ItHS.*' 
In i^ockel Xo. hi.'iol. the ]»etition(*r asserts and tin* (’om- 
missioiier denies that tin* ]>etitioner o])(*!‘at(*d tin* fai'in in 
• piestion as his trade or l)nsin(*ss dni'inii* tin* y(*ar It 

ajipears, thei-et‘oi’e, that tin* p(*titioin*]’ may In* askinu' for 
a deduction fi’om u'l’oss income nnd(*r oin* provision of the 
law. and that tin* (’ommissionei- is disallowing;- nnd(*r a dif- 
I'ei'enl j>ro\-ision! f»t’ tin* sann* Act. .\lthoim-h tin* issues 
raised hy tin* pleadimrs and arirned at tin* ln*arim;' ai-(* sonn*- 
what confused, we shall consid(*r that tin* cont i*ov(*i*sy to 
h(* adjndicatod ai'ises f]-om tin* (’ommissiom*r*s disallow¬ 
ance of losses wijiich tin* p(*titioin*]’ cont(*nds he sustainc'd 
in conduct ill;;- his ti'ad(* or hnsiiiess dui’ini;' (*ach of the tax¬ 
able yea I's. 

'Tin* Re\-enue ,.\ct of lids, ninh*!* which tin* ]n*titioin*r 
seeks I’eliet. ]iro\-ides: 

See. ‘Jl-f (a) ’That in com])iitin.u* n(*t inconn* tln*i'c* shall 
l)c‘ allowed as deductions: 


% 




(4) In»si‘s snstaiin*d <lni‘in.ir tin* taxable 
comp(‘nsate«i foi- by insurance or otherwise, 
ti‘ad(* or busiin*ss. 


year and not 
if incurred in 


The ])ai’tii*s au’F'ei* as to the amount of the losses in (jU(‘s- 
tion, that such losses were sustained during the respective 
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taxable years, aiul lliat, if the petitioner was ^nigaged in 
a li’ade or business, they are proper deductioni>; fi-om his 
U’ross income in his income-tax returns for such vears. 
'.V2 It remains for us, thend'ore, to deteirmine (1) 
whether in all circumstances the operatioif of a stud, 
stock, and truck farm is a tra(U‘ or ])usiness iwithin the 
nieanini;' of the taxiujj: statuti*, and, (*J) if it isja trade or 

i 

business, whether the petitionei' was cuiiraii'ed th(‘r(‘in diir- 
in<i- the years 1920, and 1921. | 

That farming is a business and, as such, is (‘iitiitled to all 
deductions from gross income allowed in other branches of 

o j 

industry is well establislu*d both by the coui'ls gnd the de¬ 
cisions of this Board. Phmt v. irn/>7/,2SO Fed. 7|22; Wilson, 
V. Elsnor, 2S2 P\‘d. MS; Appt'al of J, II. Souford^2 B. T. A. 
ISl ; ApjX'al of Kansas ('ifp Sarinf/s and Trust ('o., 2 B. 
T. A. 1202: Thontas F. Sheridan v. ommissioner., 4 B. T. A. 
1299. : 

I 

The remaining (piestion for our consichu’ation Is wliether 
the ])etitioner was engag(‘d in th(‘ business of farming for 
profit during the taxabh* y(‘ars. It is in (‘viihuice that ln‘ 
ac(piired Sandy Point Farm about the year 190(5. i Tin* farm 
was (Hjiiipped with all tin* nect'ssary buildings stiitabh* for 
the ])ur])oses for which it was operat(‘d. Suchi buildings, 
though substantial, re];resented no (*xcessiv(* capital invest¬ 
ment. The mansion which was located on the farm was not 

I 

used (.luring the taxable vi‘ars. 'flu/ ixditioiiei’ Was d(*et)lv 

intei’ested in the br(.‘i*ding and (*xhibition of Ilackiiev hoj-ses. 

* 1 • 

lie k(‘pt on tlu‘ farm about 20 breed mares and 2 .'|;tallions of 
this breed. All these animals wt‘i*e used for br(‘ji‘ding ])ur- 
])Oses, and, in addition, sonn* of them wcu-e (exhibited at fairs 
and horse shows, where tlu‘y won many lai’ge (xish ])i-i/.es 
and otluu* valuabh* trophies and ribbons, 'file avabh* land 
on the faian was all in cultivation foi* the tu'oiluction of 
forage ci*ops and veg(.‘tables. 'fhe farming o])(‘i‘ailions wcux^ 
under the dirc'ction of a su])(‘i*iiiteii(leiit, and not less than 
12 ])c‘i’sons were emj)loyed in farm laboi* foi- the entire y(‘ar. 
Substantial amounts of mon(*y were sjxnit during many 
yeai’s prior to and dui-ing the taxabh* yeai's heix:* involved, 
foi* tin* ])nr])Ose of advising the public tlii'ongh ad- 
22 vertising of tlie merits, ])(‘digi*e(‘s and rec'cirds of tln^ 
stallions kept at stud l)y the ])(‘tition(*r aitd tin* feces 
charged the public for the services of such animals for 
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ln'ccdiim- |)nr|)(>s(‘s. 'FIk* ])ctiiioiicr did n(»t list* tlK‘ farm as 
liis rcsidciua*. l>ul was there* (>fti‘ii, and the eost (d’ liis iiu*als 
was credite'el to farm iiieoiiu*. 

It appeal’s that Sandy Ihhnt h'arm was op(*rated with all 
tin* outward appearance* ed’ a hnsin(,*ss ee>neluet(*d foi' prolit 
eer, at any rate, with liojee of pr(dit fi'e)m o}K*rations. 'fhero 
is. he>W(‘Vcr, a r(*vrr.'««* sieh* te) the* picture. A witness, wlio 
was the* finane*ial s»*ere*tary e»f tin* ])etitie)ne*r, t(*stiru*d that 
the* ace-ninits (d’ the* farm W(*re‘ ke*pt hy himse*lf in the* same 
hooks with tin* othe*r pe*rsonal ae*e*e>nnts e>f the* ])e*titie)ne.‘r, 
anel that all ite'ins e»f inconn* ainl e*xpt*nelitnre* t)e*rtainini'‘ to 
the* opcratie>n ed thi* larin woi*(* in separate* (*e)lumns anel 
re*aelily eli>tinunishahh* from pni'e*ly pe*rse>nal accenints. 
'This nia\' he* tnn* hnt, if see, tln*rt* must have* h(*e*n manv 
ite*ms ed’ (*xj>ons(* niiel ine-oiin* oinitte*d fi’eeni sne*h ae*e*e)nnts. 
It is e*stahli>ln*d that tin* pe*litioin*r e*xhihite*d his animals 

at hor>t* shows throimhont tin* e*onntrv ami won manv e*ash 

• • 

prize*s. hnt the* I'ecord tails to disclose* that tin* ameennts ed* 
sne'h pri/.t*s we*re‘ ine*lnele*d in tin* ine*e.me* ed’ tin* farm en* that 
tin* e*xpe*ns(* ed* atte'iieliim’ sln>ws aiiel fairs was not ine*lnele*el 
in farm ope*i*atie)n e-eest. It was also pre>\‘e*el at the* ln*arini;‘ 
that ahoiit ’Jo mare*s we*re* kept for hre*e‘eliim- pni'])e)se‘s, hut 
the*i‘e* is iio re*e'o!*d e>l any sales e)l yeniiiu' ste)e*k. rhre*e> 
ln»rs«*s. eeiie* a te»j> line*!* at many .\me*i-ie*an sinews, we*re* ke*])t 
at stml. hut tin* larii<*si iiu'emie fi-om this semree* for any eme 

ve*ar was onI\’ a litth* more* than altlneimii stml fe*e*s 

» • 

We*re* >^1(10, s:.)<k ailel SJo, tor the* l*e*spe‘e*t i \’e* stallieUlS. (kell- 
siele*rin*_i' tin* nnmhe*i* eit' hre*e*eliim' animals ke*pt, tin* e*viele*ne*e‘ 
elise*lose*s that the*i*e* slnnihl ha\’<* he'e*n at !e*ast 1.”) venmir 
he)rse*s t*or sale* aiinnally. ot’ whie*h se*\’e*ral slnmlei have* he*e*n 
lli^ll e*lass sheeW llol'se'S ailel the* l'e*ma illele*!’ li'eeeeel, 
.‘)4 sa la hie*, e*e >mme‘re*ia 1 1 lae*kne*ys. Tin* re*e*e*ipts re*ase)n- 
ahly to he* e*Xpe*e*t e*el t’reem this se>ni*e*e* slnnihl liaX'e* he*e‘n 
a snhstaiitial anneiint ]>e*i* ye*ar. 'The* ine*e>me* freem stml t’e*e's 
fe>r thi'e'e* lnn'se*s e»t’ tile* type* e»wne*(l hy tile* pe*titie)m*r slnnilel 
alse) ha\'e* i>e*e*n snhstaiitial in annnint. ()\'e*r ami aii’ainst the' 
iiie'eenn* that miLi'ht re*asonahly ha\’e* hee*n e*xpe*e*te*el, hael the' 
farm he*e*n e>pe*rate*el t’eer jireelii, are* the* fae*ts that it is met in 
e*viele‘ne'e* that any Inerse’S. yeeiiim’ eir edel, We*re* e*Ve*r seelel, a.llel 
that the* maximum re*e*e*i])ts frenu stml fe*e*s for any om* of 
the* taxable* ye*ars was sliuhtly in excess of $700. The num- 
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luT of aiiimnls koj)! was ^imall for profitable operation of a 
])rop(‘rty of the vahu* and (‘XtiMit of Sandy I^opit Farm, 
'flic inconn* i’i‘C(‘i\'(*d t'l'oin sal(‘s of ])rodnce and fees was 
practically m‘irli^il)l(‘. I 

(’onns(*l hoMln* p(‘titioiu'r ar.i;n(‘d that the fact Uiat losses 
\v(‘i*(* snstain(‘d i’ais(*s no ]>i*(*snTn])tion that the|farm was 
not opci'atcd as a hnsiiu'ss, and sc‘(‘ks to sn])port his ])osi- 
tion hy citin.ir the cases of PJani v. Walsh andjir/7so?/ v. 
pisi'cr, sH/Ji'd. Fach of th(‘S(‘ cas(‘s is clearly distin«^uisli- 
ahl(‘ from the instant ])i-oce(“diii,u’. In the Plauf case the 


losses wei'e sustained dni'iim' the (‘ai’lier vears of 

* * • 

tion of a V(*i-y (*xl(‘nsiv(* a.uricnltnral ])i’oject. 
holds that in sncli cii-cnmstanc(‘s losses inav not he re- 


the ot)era- 
The court 


conducted 

enterprise 


.uai’ded as e\’idenc(‘ that the (‘nt<*r])i'is(‘ was not 
as a hnsiness. In tin* instant ])roc(*(*dini»' tlu* 

was estahlished at least tW(‘lv(* veai’s hefori* tlu^ first tax- 

• ! 

able year, and, on tin* admission of tin* ])c*titionei’'s prin- 
ci)>al witn(*ss and also of connsi*!, snstain(*d loss^\s in each 
year in which it was op(*i-at(*d. In such coinlitions the 
opei-atine: losses must have* i*xtinii’uisht'd the oriii'inal iii- 
\’(*sted capital befoi*e IJilS. and, had tin* fai*m b(*(‘n operated 
for bnsin(*ss ]>ni-poses by any oin* r(*lyini^ on tlte recei])ts 
therefrom foi* lix'elihood oi* iiiconn*, it would ])i’ol|)ably have 
been sold by tin* s}n*riff loni>' l)(*foi‘(* tin* b(*_i*innjn<r of tin* 
taxabh* years here* in (|in*stion. In tlu* (*a;se of W'tl- 
.*).”) soy/ V. h'lsi/ri\ sHin'd, tin* p(*titioner made* a busin(*ss 
of opei-atiifi;' a breeding- and racin<;- farm. During 
many of tin* taxabh* yc'ars there* in\'olv(*d, tln*ifarm was 
opei'ated at a pi'ofit, and, i'oi' tin* whole* ])(*iMod, i|t was car- 
I'ied on as a business ainl foi' tin* ])ni‘pos(* of earnim*' in¬ 
conn* foi’ its own(*r. I 

Althoifu’h In* ass(‘i‘ts that farmini;' was tin* oidv business 
in which In* was activ(*ly (*nirai;(*d dnriniLC tin* taxable* years, 
tin* r(*cor<l disclos(*s that tin* p(*titioin*]’ maintained an office 
in X(*w Voi'k, wln*]*t* in* acted as an ai>(*nt for thd Pbstate of 
Forn(*lins \"anderbilt, and i‘(*c(*i\'ed for such s(*rvic(*s as he 
may have* rend(*red an annual salaiw of $.'),()()(). | It is also 
in cN’ideMice that dnrine,' the taxabh* y(*ai*s In* bpinn’ht and 
sold consi(h*rabh* volnnn*s of s(*cnriti(*s, and that, when he 
snstaiin*d loss(*s fi'om such t I'ansact ions. In* dediicted such 
losse's from his i^ross income* in his income-tax returns. 


4—1590a 
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\\ t* arr o!* (►pinion tliat tin* pet it ioiici* was not (‘ii- 
.U'aii’cd in tai'iniim’ as a trade oi' dnsiness dnrinu’ tin* taxadh* 
years. 1 lie lo>s elainie(l t I’oin t’arin opei’ations for each of 
tli(* yvai’s in (piestion was not a proj)er dednetion t’l'oin ui'oss 
ineonie, 

Jutifitmul If'tll hr tiflri'r/l fit) fin- ( ’ n nt hi ISS /1 1 it r . 

Stki.'N iiaokn. dissent inir : 

I ean not au'i’ee that the opei’ation ol' the t’arin was not a 
hnsiiiess. rile facts indicate to me that the decedent con¬ 
ducted it as best he eonid to make a pi’olit. 'That in fact it 
was not protitahle i'^ o!t\’ionsiy not ex'ideiice against its 
lu'iim' a hnsiiiess. 77/o/e(/>- F. Sin ruhni, 4 Ih 4'. .\. rjlMh nor 
is tin* tact that he had other actix'ities t<» (»ccnpy some of 
his time. It Serins to nn* that this lioai'd should lx* slow to 
jiidLi'e that the eoiidiict (*f an »*nterprist‘ is so nni)n>inesslike 
as to depi'i\(* it of hiisiiiess deductions. < hily in a clear 
case should it hr done, and in my opinnni this is not such a 
cas(*. 

.Millikeii and Murdock concur in this dis>rnt. 

Tnited State.- r>oard of 'fax .\pi>eals. \Vashiimt(m 

Docket Xo. -Jlllkh 

I\KciNAi.i' t\ \N 1 iKiaai;r. Detitioiier. 

V. 

<’(»M M ISSloN Ki: or 1 N'l'KilN Al. K* FA'KN I' K. Ih'Spolldellt. 

() I'll r)' III 1 1 I'll rf r r HI III (if 

Dnrsnant to tlie l>oard*s tindinys ol k act .ind Opinion 
promnliratetl under date ol daiinary 11. l‘d-<. h 

()r(h‘red and decided that upon redetei min.ition, t i< 

(h‘liciene\’ is S'*'-‘ d 1. <-I tor lldlh 

,Si.„,,l) i W. C. I.AXSDON. 

. 1 //"! ’I"' 

l);itcil .lanuary I.'i. 

O. 

A t nn* (‘opy. I (*ste : 

(Seal r. S. I'xianl of 'I'.ax Ainn-als. | 

l'>. I). (iAMl’.I.K. 

Cirri: C. S. Hoanl of Tax Appi-al.^. 
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‘M riiitcd State's IJoard of d'ax A])j)(‘als, Xyasirniiiloii. 

Docki't Xo. l()()r)l. 

I 

! 

Ki-xaNAi.D (\ \’ANi>iaa'.ii;!'. !\‘titioiicil 

! 

( ’o.M.M ISSIONKI; OF InI'KI.'NAI. IxiA'I'.NrK, I\<‘S) ►dl I< U'll t. 

Order of licdetcrhi'iimiton. \ 

j 

f^n'suaiit to tlu' l)oai*(rs rnidinii's of fact aaid opinion 
proinnluate'd nnde'i* date' of daiinarv 11, 1!)'J7. iti is 

()i’d(‘i'(*d and di'cidcd that upon I'cde'te'riniinatieni, tlui 
dcticie'iicie's ai’i' ^ 1 < and s^S,S()r).4S for ll>*Jd and 1!)21, 

rospeot iv(‘ly. | 

(Signed) W. (\ LAXDS^lX, 

M< hdtir I Hill'd Sidles Iloiird nl I d.r \ pjieid s. 

Datc'd dannaj‘y Id, 1!)*J7. : 

i 

o. I 

A ti’iK* copy. Teste: I 

j 

I Si*al I . S. l)uard of 4\-ix Appe-als. | | 

n. I). CAMIiJLK, 

('lerl: I . .S', ilnard (>l '! (i.r\A jijieids. 

j 

.‘IS kdled A])r. 14, 1 !il! 7. I'nited States l>oiii’d of 'fax 

Appeals. i 

I nited Stales Hoard of Tax .\ppealis. 

Docket Xos. and Kidol (('oiisolidalted). 

Jamks K. DKiaaxc, Mxeeiitoi- of the lastate of Heyanald (k 

\’andei'l)iIt, Deceasc'd, ! 

I 

V. I 

(’o.M M [ssiox la: OF iN i i-a.'NA!. l\i:vi:Nrk. 

i 

I 

Sll piddl ion. I 

I 

It is stipnlat(‘d and a.u're'ed that the d(*ci.'>jion of tlie 
Board of 'Fax A))p(.‘als in the two consolidati'd cases above 


I 
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(le.^(*ril)(*(l may lx* rcvicwrd I)y i)i (’oiirt of A])))(‘als of tin* 
District of (V)linni)ia. 'Fliis auriMTiiciit is ma(l(‘ iiiidi'i* an<l 
pursuant to tlic ])rovisioiis of Scclion inoi^-D of tin* Iu‘V(*niU‘ 
Act of 1926. 

d. iiAK'KV (’ovixtrrox, 

I SDKXA’KK (;()KM)()X, 

I Aff(>n/('/fs for 'I'a.i iKi/fir. 

A. W. 

Affontf'// (or Cot/tHusstoitor. 

39 Filed A])r. S. 1927. I'nitcd Stat(‘s Hoard of 'fax 

App(‘als. 

rnit(*d Stat(‘s Hoai'd of d'ax .\pprals. 

Dock(‘t Xos. 229!) and 1667)1 ((’onsolidatrd ). 

James H. Deei:i.\(;. Fxocutor of the Iv'^tatr of lu'.uinald (*. 

\ and(‘rl)ilt, Drccascd, 

V. 

(’().MMIssIoNI-:I; oI' Ini'i-:i;nai, Ki-;\- en r i:. 

Assif/tmif y//.s of E rror. 

d'ho followinu,' art* as>ii:iu‘d I'v ihc taxpayer as ei'roi's 
in the al)ove-(*ntitled cases, 
ddie Board c*rred: 

1. In (‘iiteriiiii* Jndi:ni(*nt for tin* ('oininissitnier. 

2. In r(*deteiTninin,u- t he defn'i(*iieies as $S,741.7.‘’» f<»r BBl). 
$17j;92.s:) for 1!)2(), and $S.S6.-).4S for 1921. 

3. In failin.u* to find lliat tlu* operation of Sandy Point 
P^irni hy tlu* taxpayer in I!*!!), 1!)2() and 1921 was a luisi 
ness. 

4. In failini;' to tind that lossc*> of :^24,!)77).2S in 1!)1!), 
449.97) in l!)2n, and ir26,!)S!)..3.3 in 1!)21, snstain(*d hy the tax¬ 
payer in th<* o])(*ration of Sandy Point Farm, were d<*- 
ductible losses. 

7). In makin.ii’ tin* followin.u' tindin.u' whieli is not 

40 sup])orted hy the evidence: 

‘‘The t>etitioner " won many cash ])ri/.es.*' 

6. In makinc: the followiiiir statements in its o])inion, 
which statements are not sup])orted hy the evidence: 
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(a) “tlioro must have bciMi many iloms of ox])eiiso aiul 
income omitted from such accounts." (The accounts of 
th(‘ farm.) ! 

(])) ‘‘It is esta))lis]ie(l that the ])etitioner * ! * * won 

many cash ])rizes." ! 

7. In failinii* to rind th(‘ followiiiir: facts: 

i 

j 

(a) “T]u‘ accounts of the farm wer(‘ kept liy the peti¬ 
tioner's secr(‘tary in the sam(‘ l) 0 ()ks as tiu* petitioner’s per¬ 
sonal accounts, ])ut an entirelv distinct record was made 

• j 

of the farm re('(‘i])ts and ex])ens(‘s. No houseliold or per- 
sojial (‘Xp(‘nses of the petitioiun* were included in tlie farm 

(‘xpcmses as so ke])t.'’ i 

(h) “Tlie raisiiii^ and hreedini; of horses is ai recoixnized 
})usin(‘ss wliich is conductcMl in many ])lac(‘s with actual 
piadit. 1’he ])etition(‘i*'s faian was opiu’ated in tlu' same 
way and his (‘(iui])m(mt was similai* in naturej to that on 
faiTUs wliich w(M'(‘ o])(‘i-atcd at a prolit. With itlie numl)(*r 
of liorst's that Ik* had on tin* faiTU at that tim^‘ ])(.*titioner 
coul(t i‘aist‘ a])])i’oximat(.‘ly liftecm colts a year. His 

horses W(*r(‘ hackiH'ys. 11 is lioi-si*'^ won many pri/.es 
in sliows. A rt'asonahlv o:()od hackn(*v mii^lit b(‘ sold at 
from to a ])<k) 1 ' oik' for h*ss, an <‘X(‘cptionally 

U’ood on<‘ foi’ as hii:'!! as In s])it(‘ of the luRivy 

h»ssos sn.vtaiiicd for the thi’ee yeai*s in <]nest;ion, it was 
I'easoiiahle for tin* peiitioner to <‘X))ect that the; farm could 
nilima.lely Ik* jmi on a pi‘olit;d>le hnsis hy tin* iinpi'ovcmnnit 
of th(‘ breed of his hors(‘s and by yonnn’ hoi'ses e•rowin^• np. 
'TIm* raisiiii:- of an>’ reinai'kahle hoi’si* on tin* faiTU mi.icht 
ha\’e resulted in eoiisidei'able enin to tin* taxpa\|er." 

d. IIAKRV (’()VIX(;t()X, 
SIMOXt'KK (;()IH)()Xj 

Attonicjis far Ifa.rr. 


I 
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41 1’-\pr. 14. ( iiiivd Stales I>()ar<l ot’ 4'a.\ 

A])|)(‘als. 

I State.v Hom'd of 'Fa.x Appeals. 

hoeket Xo."^. and Iddol ((Consolidated). 

.IamI-..*- I». l>Kia:iN(;. Mxeeiltol' (»t' the I'^state ot' IxeLiinald (’. 

\h'indei'l)ill, I )eeeased. 


(’(> .M .MI1o N la: o i- 1 N I-1-:i: n .\ i . I \ i:v k n \' r.. 

/))'.</fii/df/nil nf Urmi'fl. 

’rile ('Irrk in )»reparinir the transcript ot’ I’eeoial t'or the 
(’oiirl <>1 .\ppeals ill tin* al»o\'(‘-ent it led eonsolidal(“d eases 
will |>lease ilielndo the t’ol loWI llLi': 

I. hoeket entry ot' liliiiu' petition in 

.M(Mion for lea\'e to .^iihst it nti* daTiies I». Deei'inu', 
lvxeen1(*r. as appidant. and for lea\'e to tile anieiideil peti- 
t ion. et e. 

3. ()rder .L;'ra 111 i nii'mot ion to snhst it nte dames 13 I)(‘('riim', 
I'lxeentor. as aj>pellant. and allowiim' tilimr ef ameiidial 
])et it ion. 

4. .\mend(‘d petition in ‘JdOik 

d. ,\ns\\cr to ammidecl p(‘tition in 

d. Petition in 11 Idol. 

7. .\nswer in Idfl.dl. 

5. St ipnlat ion of Septtanixa' *_!, lli'dd, to eon.''olidale ‘Jl’dd 

and Id.d.dl and order of Septemher Id. I'.t'dd. i^a'antini;' 
4l? .'-a me. 

!k Findinii's <>1' fact and opinion of the l>oai'd in 
d'dlM) and Idd.dl, inelndiiiLT di s.^eiitiiiLT opinion. 

Id. ()rders of ired(‘tertnination in and Idd.dl. 

II. StipnIatioM t'or appeal to (’oni't of .\p])(‘als. 

1*J. hoeket eiiti'y of hond tiled and approved, 

13. Assimmieiit^ of (‘I'l'or. 

14. Statement of ex'idenee as ai:t'<‘e(l upon and S(‘ttled. 

17). 'rids d(*siu'nation. 

d. IIAK'KV (coVlXdTOX, 
S1>KX(’KK (lOHDOX, 

Afforn<'/is for Taxpayer. 
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Ai)|)rovi‘(l: I 

A. W. 

(’i>tll/srf It,/' (’it///////ssinlH'/'. i 

s. s. K. ! 

j 

43 I’nitiMl Sta1(*s loom'd of d'nx Appeals. ; 

i 

Tn ri'Kl) Si'ATKS OK AMKiaOA. I 

District of ('otHluliiii, ss: i 

f 

I, 1>. I). (Jainltl<*, (’Icrk of llie I'nited Slat(‘s I'oiird of Tax 
.\pp(‘als, lici'ehy (‘(‘rtify tla* foi*(\u’olii‘.i’ ])a,n(‘s inun|l)(‘r(‘d 1 to 
3!), l)otli iiK'lnsix’c, to In* a tiaie and coiToel ti’ajiscript oi* 
tin* rccoi'd. (‘Xccpt i nu' tlierrfroni tin* statement of (*\'idt‘nee, 
in eaiises Xos. A' Hi.dol wliei-ein Ivstati* of lieuinald (’. 

\'and(‘rl)ilt, dames li. l)eerin<r, Ivxeeiitor, is petitiioin*r and 

I 

the ('<mmiission(*r of lnt(*nial l\(*v<*niie is tin* i'<‘S|pond(‘nt as 

I 

tin* same in‘mains upon tin* files and of rt*c'oi-d in s;dd l>oard. 

In t(*stimonv \Vln*r(*of, 1 lier(*nnto snhseriln* mv naim* and 

• *1 

affix tin* seal of said Ihnard, at tin* ('it>’ of W’asldn;^!<m, in 
said Distinct this 3()lh day of April, 

lS(*al I . S. fioard of Tax Ap])(*als.l 

If 1). (lAMlUdn, 

I (Icrk. 

44 Fih*d .\pr. 14. ld*J7. rnit(*d Slat(*s lioai^d of 13ix 

A pp(*als. 

I nit(*«l Stat(*s l>oard of "fax .\pp(*als. 


l)oek(*t .\os. 3333 and lf)()7)l (Donsolidat(*(1) 


Jaaiks Ii. Dkkkinc, Kx(*entor of tin* Instati* of ID-: 

Van nKinai/r, I)eeeas(*d. 


OlNAl.l) (\ 


V. I 

i 

Vo.M M ISSION Kl: OK 1 N'l’KKXAI. IiKAKNl'K. j 

I 

Statement of Erutcnee. | 

I 

I^(* it r(*m(*ml)(*r(*d that this eas(* eanu* on for lieariii<»: be¬ 
fore* tin* rnitt*d Stat(*s l>oard of Tax Ap])<‘als, Mri Jjaiisdoii 
pr(‘sidiiin-, d. Harry (V)vin<^ton, Fs(piire, and Spehcer Gor- 
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(]oii, Ks<iuirc, iiiii' tli(‘ ] •litioiu'r, and Slu*ll>y S. 

Faulkner, l*k«|uii'e. (.\. \V. (Ireirir. l‘k<(|iiir«*, (leiicral (’ouii- 
sel, I>ureau (»1 llllel’lial I ie\'(‘IlUe, ) oil ln'lialt* nf tlio i’oUl- 
Tiiissioiier ()t‘ liilernal lievciine. respondent, al \Vasliin,u’t(Ui, 
D. F,, 'rin*s<lay, ()eiol»er .), 

.•\n<I tliei'eiipoii to inaliitain the i^siu's on IxOiair of the 
petitioner there was called as a witiu'ss Cecil Frederick 
Colton, who on dii’eet examination ti'stilied in sudstancc as 
follows: 

“.My name is (\‘eil Fredeihek (’olton. 1 am a broker of 

mortiray<* hondsi and life insurance. Mr. X’amh'rhilt, the 

ta.\t)aye!‘ in this ease, died Soptemhei* 4, ld2.'). Duriiur the 

years ll)l!h lltl’tl and llf-M 1 was his pihvatc* st‘cre- 

4.") tary, having- a(*t(Ml as such from .lanuary 20, ItMXi, 

until hi.s death, Si'pt^miher 4, lOlh"). Statements in 

mv testinioiiv are to refer to the vears lOl!), lt>20 and 1!>21 
• * • 

unless somet hiuLi-differeiit is said. .M v duties as seen'tarv 

» « • 

wtM’e interxuewiny eallei's, k(‘epinLi- his acecuints (1 had sole 
(*haru'(‘ ot’ his ai*counts), drawimc chec'ks, I also siy:m‘d 
eh(‘cks, and (»eeasionally traveled foi- him and the .i^iuieral 
dutii'S of a private seci'tMary. 1 was more of a liiiaiu-ial sec- 

r(‘tai’v than a lettm'-wi-itiim* secrelarv. 'riu*re was verv 

• « * • 

little letter-wi’itiiiir. 1 was a linaiicial man. I was eiilii't'lv 
familiar with his accounts diirini^ the \T‘ars in (pu‘stion. 
At my i’e(piest tlu'V were auditi'd l»y a certilied public ac¬ 
countant in k'ebruary ami .\imust of each year. 1 ^ot up 
.Mr. Xhimhu'bilt *s tax i'(‘turns for those thr(*(* vears. 

“1 am familiar with a farm that .Mr. \’and(*rbilt owned 
and o])erated durinic those y(‘ars on which a loss was claimed 
in his income tax rt‘tui’n. Its nanu* was Sandy Foint Farm. 
It was in Fort "moiit h, IFioih* Island. It consist(‘d of 
aci‘(‘s. .Mr. Vaml(‘rbilt ac(pd!’ed it in 1001 or 1002. He 
used it to raise horses. Ib* ke])t two or thi'ec* stallions to 
bre(‘d to his own mares and to rnaiH's of otluu’ ])(‘o])l(‘ who 
pai<l him a f(‘e for what W(‘ call stud sei-vic(‘. 'riu*r(‘ were 
on an avcu'aire of about (‘iirhtt*en mar(‘s lx 4 oniri 1114- to Mr. 
Vambu-bilt ke])t on the farm and at some times a i^ood 

manv mon*. In those V(*ars W(‘ luul in tin* lUMirhboi-hood of 

• • » 

foi4y all told of hors(‘s. not includiuir thos(* beloiiirin.e,' to 
other t)eo])le than Mr. Vamhu-bilt. 
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‘‘There were thirteen on the farm, iThere was 

a larii’e house, Mr. Vaiulerliill's residence, and liear it was 
a servants' coltaire. Instead of havinii- the serViants in the 
attic tliey had a sc‘i)aralc l)nildine: with a separate kitchen 
and a se])arate cook for the siu'vants. d'hen there was a 
lari^e coach stal)h‘, we calh'd it, which liad a w’ater tower 

I 

and illuminated to)) on it. It was a land-mark. Tlien there 
was a trainiiiir rin.ir, an (Uiclosed and covered bpilding ‘250 
feet lone: with sc‘V(‘ral carloads of tanbark lavine: on the 
hard-])an on the J 4 :round. I'ln' surface^ was scrapied to hard- 
])an and this taiibai'k was ])Ut on, and that building was 
250 feet lone:, and mv rccolh'ction is tlu‘ ))eak of the roof 
was 1()() f(,H‘t. It was a vei'v lar,e'(‘ building. Then there 
were farm barns foi- cows, at l(‘a<t two horse barns, one in 
that grou)) and anotlnu*, tlu* main horse* barn, the breeding 
stable, was tlir(‘(*-(iuartcrs ol' a mih* from the other build¬ 
ings I have* me*ntione*d. 'riieii there* were servants’ 
4() cottages, I do ne)t mean (*.\ae*lly all servants. We 
hael a buileling we* e-alh'd the* L-te*ne*ment jWhich con- 
taineel thre*e* ai)artnu‘nts that we*re* usually re‘n|te*el to em- 
])loyees. The'ii we* had close* by that rj-tene*nie*nt^ th(*re was 
a verv nie*e* e-ottage*, wiiicli wc* usuallv i-e*nted to an outside 
])erson at a fi.xed re*ntal. Th(*n the*re* were servaiits’ rooms, 
anel in that lai*g(* training ring I re*fe‘rreel to there were 
rooms at the* noi'tli <‘nd for the* stable* me*n. The training 
building had stalls in it. Horse's w(*re kept there until 
recent ve*ai’s. 

“Mr. Vamh'i’bilt liv(*d in tin* lai\g(* house* foi; a number 
of ye*ars, but it was close'd u]) about Ibll or lbjl2, and re¬ 
mained close*d, and tln*n In* use*el tin* small cqttage near 
there calle*d tin* Winte'i* ('eettage*. 'The* large house was not 
used at all during lb2() anel ]b21. The rest of the 

))lant consisting of tin* farm and the buildings was used 
eluring theese* ve*ars as a farm ainl not as a dwelling house 
because the* house* was not use*d and was closed. I 

‘‘I ke*))t Mr. Vande*rbil1's books. 'I'lie* re*corels of the farm 
were ke|)t e*ntii-(*ly distine-t fi-om the* house*he)lel and ))ersonal 
e.\])e‘nse*s but in the* same* book, a book which 1 inventeel 
myse*lf. Whe*n Mi*. Vande*rbdt brought any horsemen to 
the farm and hael meals for the*m th(*re‘ this wpulel lie re¬ 
ported to me early in the following month, and I would 

5 — 4 590fl- 


^4 
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credit tlit* fnrin expense with the cost of these rncnls aiul 
ciiari^e the liolise aeeoiint. 

“Durinir this pe’hod the lioii^e was cIoscmI and tlu'rc were 
llo house Sel'\’ant> lheJ‘(* on ihi* elltil’e place except Ml*. \ aii- 
derhilt Would hi-in*_:‘ his huth-i- or x’alet down, hut there were 
t'ann tunployees then* at all tinn-s. 'The avei'aire nuniher 
of eniployeev. in IPIP were eleven, the avel’au'e nuniher ot* 
eniplo\a*es in I'.fJo were twel\e. and the ax’erau'e nuniher ot‘ 
employees in I'.fJI wei-c twel\‘e. 1 fm-ure an avei'aicn he- 
cau^e in the .-.junnier niontii< we always enijiloyed two or 
three extra men in ttie inidfll.* (»i‘ the summer, duly and 
August. e>periail\‘. or dune, duly an*! Auu'u.^t. and I com¬ 
puted the average niimlK-i’ oT nn*n that we had and that in- 
cllldeil a man co(>k loi* the.'^e nieli. All lhe>r men WiU'i* pi*o- 
ple who actually werXed around the hoi'ses oi' worked on 
tin* I'ami. iiicliidinir the eo(.k. 'They also ha<l a inamiirer, 
the late W’illiam 11. Ihuie, who died ahout Deceinher *dl. 
r.>‘J4. Nolle of the-e elllploXCes did allV Work Tor .Ml*. Vail- 
derhili per>onally as distinct from the work on the t'arm. 

I le hi-ouv'ht a .servant with him. 

4 < “In arldi! ion to ea I'i n v lor the hor>es W(* rai>ed the 

lari.:'e>l jMosihlc ([uantiiy ol hay. oats and corn, and 
We had a I’ew cow.- and we k'ept soun* «'hickens and pi;^*s 
and sheep, which Wi-rt* merely incidental. 'rin*y wi*r(* not 
the main pnrpo.-(* ol' the farm. !)uriim* tin* (*nlir(* ])eriod 
.Mr. \'anderhili ad\-erli>eil the farm as a stud farm. In 
nearly e\ery ca-«* ! per.-on:illy arraiiu'ed f«>r the puhlish- 
iim*. ’The ad\erli-euieiiis were piiMished in the liider and 
l)rivc*r. the l*'i«*ld. the Spin*, and the 1 lorse Show IMin* Ihiok, 
an annual hook.’* 


d'ln* witiii'ss. (’eeil l*'rt‘d(‘rick (’olt(»n. then identified and 
there Wen* plac»‘d in e\’idenc<* the lollowinn' t*.xhihits: 

1. A pamphh't (*ntitled “Sandy Point Farm. IIackm*y 
Stallions at Stud, h’ev'inahl (\’ainh*rhilt. Fr(>pri(*tor." 
and showiiiLT on tin* in-i<h‘ ]*ictures of stallions owned hv 
.Mr. \’andt*rhili with tin* stat(*ment “Stud F(*(*.” for 

oiu* and a stud le<* of S.)() lor anotln*!*. and tlii* n*cords of 
the ])ri/.t* winniiiLr hors(*s owned hy him ainl otln*!* adver- 
tiseni(‘nts in that f(»rin. Mr. (’olton testilied that thev wer(» 
niaiU'd to prosjx'ctive crn*nts. ])eople who ownt*d liorses and 
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marcs who miirht scmkI llicii* marcs to l)(‘ l)r(‘(l! ])v tlicir 

*• I • 

stallions. I 

'2. A card ('ontaininn; a j»i(‘tiirc of a liors(‘, aiidklu' statc- 
m(.‘iit “At Stud, ofJd,*' wliicli Mr. (jolton tcs- 

til'uMl was another sncii cai’d n'ollcn out hv Mr. Mainkn*!)!]!, 
that the ottd was the iN'uist ration nnitihcr of t'lu‘ hors(*, 
that it was an ad\’ci*tiscnnciit that was mailed to;a nnmher 
ol‘ i)e<>|)I(‘ ])rohahly ia 11)14, that tin* farm was; ojao'atc'd 
snhstantially in the sanu* way as in tin* years in| ([iu‘sti()n, 
that 4 iLCei' Idllie was oik* of Mr. X’anderhilt's hoi'ses. 

3. A eai'd eiitith'd “Sandy Point Farm,; licu-inald 
4S (’. \'andei-l»i!i Fro])rietoi-, ilaekiK'v Slijllions at 
Stud." and then uix’inu’ tin* naiiK's of tin* tliriH* stal¬ 
lions and the tees. Mr. (’oltoii teslilied tlie\’ wei'c (drcai- 

• i 

lat(‘d as an adx’ei't ix'mnil prior to IdiM. | 

4. .\ pa.iTt* from the Spin- dated January 1, ll)l8, Ix^ai’iiii; 
in the eoiaier an advertiscnu'iit, “Sandy ih)int Fahan, lu'i^i- 
nald (\ andei'hilt (Iwiiei", llaekiiey Stallions ht Stud," 
with a pictnI'e of a hoi’se. M la ('olton testilied that this was 
OIK* of tlK* a<lvei-t is(*nient < Mia \'a ik K*i-l>ilt made*, | and that 
tin* S])in' was a lioi'se ma;Ta/ine. | 

o. .\ printed pietni’e at the top mark(*d “ Fi'oot'l i'rom tin* 
Iiid(*r and Drix’ei-,’* eontaiiiinu" a picture ol‘ wliatj pnrpoi’ts 
to h(* an ad\'(*i1 iseineiit, a pictnia* ol‘ a horse nanual Weinh- 
l(‘y Sensation, and an adx’ert !sem(*nt ot Saiaiy Point hkiimp 
which Ml', ('olton t(*stiti(*d wa.s a proof of nii ad\’(ytis(*m(*nt 
which was afterwards ]nihlisln-d. I 

(). An advert is(*m<*nt mark(*d “ Xat ional I Iors(*man, 11)18,” 
which Ml’, ('olton testilit*d was an ad\’(*rt isenK*nt | from tin* 
Xational Ilorse-show cataloene of IhlS. the cataloLTin* of a 
hors(‘-show. Mr. ('olton fnilln*!’ 1(‘>1 iti<*d that ,M ri. \"ander- 
hilt ad\'(*rtis(*d in hors(*-show cataJocnes, ahont i <*ii:'hl, in 
addition to tin* mau’aziiK* advei’ti<in,i;- diii’iiiL;’ Hk*! years in 

(jiu*stion. I 

7. A stud card mark(*<l “Sandv Point k'arm, I I IackiK*v 

• I * 

Stallions at Stud," showin,!.;’ a picture of a horse and the 
!'(*(*, which Mr. Colton testitied took tin* ])Iac(‘ of:the older 
>tnd card. 

41) 8. .\ liirlit him* l)lott(‘r, which has tin* effect of a 

stnd card, and describes thr(*(‘ stallions \yith their 
f(‘cs, $100, $50 and $35, and l)(*low it savs '‘Ohi Finj-lish 
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Sliocj) Do.u’ at Stud,*' and in that way diHri'riitiatcs from 
the others. 

iK A hill-head of Sandy Point Fai-m, lo'iiinald (’. Van- 
diu’hilt Ih’opi’iotoi*, William II. Ihuie .Manairer, with the tele- 
])hone numhei*. which was us(*d for I'einhu’inu' hills for stud 
fees and other transactions of tlu‘ farm. 

(’(‘cil Fr(*dei-iek (’olton furtluu* testitied that: 

“.Mr. Van(h‘i‘hilt was <l(‘i‘]»ly intei‘(‘sl(*d in the hackney 
breed of hoi'ses, and whih* he was not the tirst, yet lu‘ was 
anioni:: tin* tii'st to de\’ot(‘ a L^'ood donl of eneru'v and time 
and mon(‘y to (h'Velopimr that hrcM'd in Amei'iea. 'Tin* haek- 
n(‘y horst* was oriirinally an Fiiirlish hoi-se. He ke])t on 
th(‘ farm hors(*s and stallion> and mar(‘s that he owned and 
hi'(*d other hoi's(‘s fi'om llnun. He also hi-ed hoi‘S(*s for 
othei' peoph* wh(>st‘ mai*es W(udd conn* tlnu'e, foi’ which In* 
would iret f(‘es which were ehari:-e(l as a reiiulai* ])ai*t of 
tln‘ op(‘ralion (d' the faiTU ajid were ei'etilicd to farm e.x- 
]K*ns(‘s. Ml*. \'andei'hilt had no othei* husiness except tln‘ 
manairement of this farm that 1 considered husiness. He 
would eoiiK* u]> to the farm viu-y frecpieiitly, ahout half 
of (‘aeh year, hut not eoiistn-ut ively. He would eonu' and 
ixo. H(‘ had no wife liviim- at tin* time and no ehildi*c‘n 
who lived on the farm. He did not use it as a honu*. 'Flu* 
mansion eonnc‘eted with the farm wa.s elosi*d. .Mi*. Van- 
derhilt exhihited some of his horses at lairs and at horse 
shows duriiiLT tin* period in question oiiite (*xtensiv(*ly ainl 
won many prizes. 'This was to extend knowh*di^e of his 
farm and of his hackney hoi*s(*s. 
oO “'rin* returns of Mr. \’and(*i*hili for tin* yt*ars in 

qU(*stion showed loss(*s of o.llS in llHlh 

44d.!>.’) in and in li(*veinn* airents 

audit(*d the n*turns lat(*i* on. 'rin*y disallowed tin* losses 
(*ntii*t*ly on the .y:i*ound that th(*y could in»t allow thesi* as 
husiut*ss losses. 'rin*i*e was in> controversy with the lu*v- 
(*nu(‘ .\,i:-(*nts as to what tin* ti.L:ui*t*s w(*r(* otln*r than tin* dis- 
allowanei* of tin* whoh* tliiim*. Mr. ('oltoii t(*stili(*d that tin* 
liij:ur(*s W(.*i*(‘ correct to th(* hest of his knowh*dii*e, that he 
.ii*ot tlu*m u]) from tin* hooks that In* k(*pt. that In* was will- 
inir to und(‘riro anv furtln*!* t*xamination of these liirur(*s 
that anvone wanted." 
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(At this ])oint Mr. ('oviii^loii asked: “Tlierd is no dis- 
])iite about the accuracy ot’ tlii^sc ti,inures, is tljat correct, 
.Mr. Faulkner'" d'o wliicli .Mr. Faulkner replicMl: “That 
is correct.") : 

i^v .M 1 *. (Jordon : * 

% 

. i . 

(\). Xow, in ii’cttintc u]) tlu'si' liuures yon did inot include 
any personal (‘Xptnises of Mi-. \'and(‘rl)ilt at all: it was 
purely the (pn‘stion of tin* tai-in that you hav(‘ descrihed, is 
that correct.' .\. It was strictly a tann exptnise. 

U])on cross-(,‘xainination (\*cil Fr(‘derick Foltion testilied 
as follows: 

i 

“I kept th(‘ accounts of Mr. Vaiiderhill from .Januai-y 30, 
loot), to th(‘ dat(‘ of his (h'ath, which was S(*pt(‘in|l)ei’ 4, 103o. 
Durinic th(‘ (‘arlv V(‘ars his olhci* was at Sandv Ifoint Farm, 
hut from about 1011 W(* maintaimul an ollice ini Xew York 
for live* months of the yeai’, and theif for s(‘V(‘n 
51 months of the year at th(‘ farm. Xo, jirc'vious to 
that, th(‘ p(‘riod (*ndine: 1011. Wh* did that; after 1!)11, 
we maintained an ollic(‘ in X(‘w Voi-k conlinnonslv for con- 
veni(‘nc(*. 'I'lie records of the farm weri* ki‘pt in S(‘])arat(‘ 
columns from tli(‘ i-(‘coi-ds of his other transactions in a 

coiubined account book. 'flK'V wer(‘ distinct and absolutelv 

• • 

separabl(‘, but in tin* sann* book. 1 work(*d alone with .Mr. 
\buid(‘rbilt all the time in the ofticc* in Xew Voi'k. .\bso- 
lnt(‘ly alone I kejit tin* books with my own hands. .Mr. 
Vanderbilt always liv(.‘d at tin* farm off and oip We came 
up llK‘r(‘, sometimes In* was thm'e s(‘vc*ral wc(*ks at a tinu* 
uj) to his d(.‘atli. He did not li\'e in the bi^r house* t‘i-om 
about 1!>11 or 1013 until tin* snmnu*!* precedin.i his death. 
He* live*<l in the* e-otta.u‘e when In* made* these* frepuont we*e‘k- 
e*nd and short visits tliei'e*, in a se*])aral(* luiildiifi;- whie*h we 
e*alle*d the* wint<*r e-ejtta.ice* hee-ate**] em the* farm. :'rhe*re* we*re* 
practie-allv ne) se‘rvants the*re* te) wait on him. He* m*ne*rallv 
l)i-eni,irht erne* se*rvant with him, anel the* fe*w me;*als that he 
took on the* farm we*re* ])re‘])are*el feir him byLMi-s. Bone*, 
the* wife of the* manai;-e*r, elurini^ most of this lime* (the*i-e 
we*re time*s whe*n he* hael a e-ook up there*, e*spe*erially in the* 
summer time's but not continuously). There; were se*rv- 
anls from the house in Xew York who were simply sent 
up there when they were needed. : 
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“.Ml". \’an(I(‘rl)ilt ix'caiiic intiG'cstcd ill luicknev horses, 
lie was (“Icclcd ]»r(‘sid(‘nt of sona* horse oriraiiizatioiis, the 

.\niericaii Ilackiicv IIoi'sc Sociotv, and th(‘ Association of 

• • 

Ainoi'ican Horse Siiows. tin* latter of which lu‘ oriranized 
and wa^ its pn'sideiit continnonsly until his (h‘ath. lie 
ina<le no larui* contrihnlions to tlu‘S(‘ societi(‘s. II(‘ ina(h‘ 
cont I’ihntions of Ids tinn*. 'fhev were not nioiiev niakiiiir 
oi'iranizations: there was no (u-casion for any lar.ii"(‘ con- 
trilmtions. Mi-. \\*mderhilt's house account and his farm 
aceonnt were kept se])arate. that is, doth tiu‘ acc-ount of tlu‘ 
house sitnatecl on tli(* farm and his livinir e.\p(‘ns(‘s. His 
hons(*h(dd, his antomohile and his ])(‘rsonal e.xpenses wer(‘ 
carefully separated from the fai'in (‘Xpcmsc*. It was my 
particular ltu>iness to «lo that. \’(*i;-(‘talih‘S W(‘r»‘ raised on 
the farm. When veuetahl(*s W(‘n‘ taken fi-om tlu' farm and 
used in .Mr. \d-in|derl»ilt‘s home that transaction was re¬ 
corded hy tin* manaircr. tin* latt* Mr. Bom*, or Mrs. lh)in*, 
and (*arly tin* followini:" month that would he rt*])ort(*d to 
nn* on a foi-m in Xi*w Voi'k, and I wonld credit tin* farm 
with such acconnt|S and cliai'irc tin* honsi* account, which n*- 
dnc(*d. of coni'si*. tin* farm (*.\p(*ns(*s to that amount. Off¬ 
hand 1 could not tell how much of tin* sah*s of \-(*ii:(*tahles 
and (*i:i;s in tin* sum of .oTlh'jr) in Ihl!) W(*r(‘ ns(*d 
ol’ in tin* lionsf*. It has heen a lon.i;" tiim* ulto. I should 
say tln*re wei-e prohahly more* sold than ns(*d h(‘cans(‘ 
tin* hiLT house was closed. Tin* saim* wonld h(* so in 
and 'Tin* timir(*s would vary a litth* hnt tin* ])ropor- 

tions wonhl he suhstantiallv the saim*." 

.\t this point .Mr. Fanlkin*!* otT(*red in (*vi(h*nc(* Mr. Van- 
d(*rhilt*s ta.\ rt*tnrns for tin* yt*ai-s Ihlh, and lh*Jl as 

Oonimission(*i-*s K.xhihits .\, B and 0. 

Mr. \’and(*rhilt *s income ta.x r(‘tnrn for tin* y(‘ar 11)1!) 
which was lil(*d hv him amonir otln*!" thimrs contain(*d the 
followimi* iti*ms: 
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liicdiuc fro^n Salaries. 

I 

P.y wlidin rccM. ()crui»;itl«ui. 

! 

Kou’iiialcl C. Vandorbilt Aicoiit Alice (1, Vai;i- 


Aiiuuint, 


l)ilt.. I. $4,()i)9.00 


Income from parliiersliips, pei’soiial s(‘rvice cor¬ 
porations and liduciaries. i. 

Kstate of C'ornelins Vander])ilt (dividends) . . .1. 
Loss on sale of land, bnildiiii^s, stocks, bonds and 
otlim* property, and from rKinidatini;- divi¬ 
dends .I 

Income from rents an<l royalties.!. 

Interest on coi’poration bonds.! 

(k)nt 1 ‘ibntions. 

Bad tlcbts. .!, 

Salaries and otlun* exptmses of my biisiiu'Ss 
oHice .*.!. 


s:),:)84 00 


142,211 (iO 
409 00 

9o,os:) 00 
1,<»)1 . 1 ') 
0,007 17) 

2,( )!):’> 49 


As shown in Foimi 1040-F tiled with tin* inconn* lax re¬ 
turn for 1919 tin* (‘iitin* lii'oss inconu* and d(‘dnctions 
7)0 in connection with tin* farm in <jiu*stion :w(‘r(‘ as fol¬ 
lows : I 

I 

ScJ(('(h(lr (tj Fa rat luanHc (tm! Fxje-nsrs, 

i 

(1 ross I ncomc. i 


Sales of \a*iietables, (‘i;'i;'s, etc,. . 
Bi'eediiii*’ fees . 


irl,7)7!) 20 
70(; 27 


Total .I ^2,2Sb 50 

Deductions. j 

Expenses .■ jj;04^44() Si 

Depreciation . 2,S20 ()0 


Total . I jr27,20O SI 


I 
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Mr. *s tax 

wliicli was tiled hy liiin ainoiii;- 
J'ollowing- items: 


ret Ill'll t'or llu‘ \a‘ar 1920 
other thing's eontaiiied the 


Jurmnr ti'niii SaltU'ns, II df/rs, ('nttnmsstnus, Itoimsrs^ 
I>n'rrlnrs' b'rrs. dinl I^cKsnuts. 


I’.\ u h.-ni it. .\ni«»nnt. 

1 leu'iiial< 1 t\anderhilt .Vu'eiit .Mice (1. \ aii- 

derl.ilt . 00 

( I'ixjhaiiatory note) : .\iaoiiiit i'eeeiv(‘(l :r4.7(H). Ikmiii;- 
(KM) l(‘ss and >>.’1(111. cost ol clerical services and (*X|)(*nscs 
conneeicd with the a^'ciicy. 

liiranir liinii Pd I'l iH I'sh I fts. P( I'sid/dl Sri’rdr ( 'id‘/Hd'df d>i/s^ 

d Id I Fhid rnirids. 


l I'v. 

9'rn>tccs of l’Ntat(‘ of ('ornclins X'anderhilt 


1uterest 
oil iloinls 


s^OO.OS.-) 00 


04 


I M\ itli'lids. 

Jr77,()S4 7.0 

Loss on sale of stocks 
1 )ividcnds 


< >t li»*r Iii<><'iiM*. 

oo 


oi 

22,271 dO 


I )(*dnct ions: 

Intel-est paid 
Taxes 


.'ii:; 4 ,:'>s:'» so 

(;,.o.”,9 .")S 
Jr:hss2 02 


( Kxplaiiatory nott*:) 'Idic item of .' 7 .‘hSS 2 02 consists en¬ 
tirely of salaries and other expenses of my hiisiness otlici'. 

Xet income n]>on which tax is to he computed ),0().d.()2. 
4'his includes the alleu'ed loss of :7.’'>().44!>.1>0 in conn(‘ctioii 
with till' opei'.ation of tlu‘ farm. 

'rin* lax return tiled claimiMl a loss of $.”>((.449.90 in coii- 
n(‘ction with tin* farm for tin* yi‘ar lt)2((. 

.Mr. Vaiiderinlt *s income tax return for the y(*ar 1921 
winch was tih‘d ])y liim amoiiii- other thim:'s contained the 
followini:' items: 
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Sdlarii's, ('ndnnissi(j)is, etc. 


1 ‘roiM \vli«»iii rofM. 

(J. V;ni(l<‘r])ill 


Ainounr. 

i 

I 

i $4,700 00 


I 

on ]»aiik (lo])osils. inortand cor¬ 
poration hoiids ... I $3,090 20 

i 

i 

Iif(‘(unr I'rnHi FI/I ; 

i 

N:inn'<»l’Fidui-ini'y. i Ainoimt. 

'rrustcos of Instate* of (’oriU‘lius Vaiulcr- ^ 


l)i]i 


28,231 32 


of) Loss from sale ol’ slocks, ])onds. i 18,231 32 

I)ivid(‘nds from donicstic c(n-])oratioiis i 88,532 50 


Jh’/I net j (HIS. 


Int(*rcst paid 
3'ax(*s paid 
1 iad d(‘l)ts 
()tli(*r deductions 
dross incoim* (total) 
Deductions (total) 

Xet incoiiu* 


$20,017 90 
(;,203 17 
109,049 03 
3,870 31 


.$178,001 .07 
1139,290 41 

I 39,371 20 


F.i'i>l(n/(if i/ui //( 11/'III III SifiH of $3,S<()..‘)1 mnlf'r "Other 

!)('//Hcf ions," 

i 

“This it (‘III consists of $3,152.04 for salari(*s I and other 
expenses of luy husiiK'ss oflici*; and $718.27 for aidmiiiistra- 
tion expenses of trust fund for my henelil; the expense of 
administration is not d(*duct(‘d from i;ross inccime of the 
trust." I 

As shown in Foi*m 1014-F fil(‘d with tlie income tax re¬ 
turn for 1!>21 tin* (*ntir<‘ uross income and d(*(luctions in 
conn* < lion with the farm in (pu*stion were as follows: 


(i—1590a 





.lA.MKs i:. KXi'.crToi;, ktc., vs. 


I'tU'ni Loss. 


(II’oss iiK'oinr : 


Sale <»f X'rLi'rt a 1 tics, etc, 

Urccdini;' tees, I iiel u«! I iil;’ leirses* 
fees 


Itnard. 


74 


• t i 1 • >,- 


'r.)lai 


(u; 


Expenses 
I )epl-c(*iat iell 


•) Mil 
00 


Total 


$ 20 , 41 ):) :;o 


Loss $2(;,0S0 MM, 

Tla* witness, ('ceil I*'re( lel'Iek (’(tltoll, t’lll'tliel' teStilied: 

“ 1 <lo not I'rineinoer wlietlief 1 claimed a los< l”oi‘ tile yt‘ar 
1017 on the opei'atioii ttf this I’arm. 1 d‘> intt renieinhrr 
wliethei' diirini:’ llOtl 1 claimed a loss on this I’aimi and it 
was disalhtwetj ,hy ilie Liirean. 1 cht not know. 1 do not 

rememher whethei- there was aiiv reason wh\ the loss was 

* • 

iKtt elainietl in lli** l•elllrn^ I’or tin* years 1107 and lOlS. 1 
t hink t here was a net hiss for e\ cry year on t he farm diirinu’ 
my period. 1 >tated that Mi’. NhinderhiIt's only Inisiness 
was eondiiet inu' t he farm. 

It' he >howed in his ri*lnrn, as his <ieenpatioii. )ii’<i- 
tessioii or kiinl <tt oiisiiiess. the woi’d *ln\'estor . that was 
wroni:’, was it iml .\. .\o. I do not think so: that was the 
title that was LilxiMi him. or an oeeiipation that was i.:i\’en 
him hy eonn.'-ei. hnt he did not hii)’ and sell seeiii’ities per¬ 
sonally. 

“'riiere wei’e <li:’ferent stiid fee.-, for dit'fel’mi 1 st;dlions. 
1 eoiild not ree:dl exactly, 1 think that tor one ot them tin* 
let* was ainl :inother hoi\>.e. a stallion, the tee was $.)0. 

.My r(‘eolleetion is th;it hi'eediim’ t’ees. hoardiiiu’ ami Sind 
lees Were consolnlat<*< 1 in the I’eliirns and were treated as 
one item. I <io not rec:dl exactly the amount ot' tlii* losses 
for prioi’ yeai’s. Without lookinir at my hooks I conld not 
tell exactly hec;m<e it Varied. riieV Were (litfi'l’elit each 
year. 'I'liey were never within $1.)•))<) of the pi’eeedini^ 
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or tVJlowiiii:: year. I tliiiik it \vas niiicli lt‘ss tliaii $:^o,()()() 
in HUT and ItUS. I do iiol rinncnilaT llio i;ross| inconu* of 
tli(‘ farm diirinu* H>17 and litlS. I could not toll without 
rcrcnhiiy wh(‘tli(*r it was any uTcatcn* than $12,00(1." 

I 

()n rc<lii-(‘cl examination th(‘ witness, (\*cil ; Fi’ederick 
C’olloii test ili(‘d : i 

r)7 ‘*'l’her(‘ wei*(‘ advmlismients ])rior to llMd, from 

tin* tiiiK' I entered his sei-vic(‘ which wa.s January, 

ItMX;, continuously u]) until tin* dat(* of his (h*at|h, hut not 

alwa\’s in the sann* puhlications. Jdn* hoiisi* w|as (piiti* a 

laru'(* hons(*. It was not (init(* as Iar,u'e as the lJucoln 

M(*morial that 1 s(*(* hut it was consid(‘r(*d a lalr^'i* house*. 

Mr. \'and(‘rhilt did not live* tln*re at all during,' t|ln*s(* thi’(*(* 

V(*ars. 11(* did not stav at tin* laru'e* house* onihis visits. 

lie* (iid not k(*(*|) a |•e*tinue ol’ se*!-\’ants the*re*. ffln* he)use* 

was clos<*d. J’ln* winte*)' e-otta.u'e* had thi‘e*e* roehns ainl a 

hathroom on tin* u’ronnd llooi- and thre*e* re)e)ms aim! a hath- 

room on tin* s(*e'ond floor. It was a two storv cottaiiie*. .Mr. 

• ! • 

\’and(*rhilt live*d t!n*re* diuhnu' this |)(*riod. J'ln* wife* e)f the* 
manan(*r e*ooked tin* me*als in In*r e-otta^'e* and se*|r\’e*d tln*m 
in t In* winte*r e‘ott<i;r<‘. 'The* winte*r e-ottao:e* and M|rs. l)e)ne*'s 
e'ottau'e* W(*re‘ \'e*rv (*h»se* t(Uie*tln*r, I shoiilel sav tw(*nt\’ l(*e*t 
apart. In tin* south e*nel (O’ tin* laru’e* training' rim;’ was a 
larii’e*, handsoiin* trophy room, and ad.joininir lih(* ti'ophy 
room was a Vi'vy larire*, coinfortahh* Ix^lrooiti In iwhieJi Mr. 
\"andci'hiIt could liaxn* sta>'<*d. It was not int(*iid(*d orii;'i- 
nally as a he*di-ooni iuit it had a showe*)- hath andiall ])!nmh- 
ini:' ap)»aratns, and at otn* p(*i‘iod In* ns(*d to sli<*(*p tln*re*. 
lie hi-(»nyht witli him ladies and u(*nt h*m(*n, his |)(*rsonal 
fri(*nds. .Xeai’ly all of lln*m W(*r(* kee-nly int(h*(*st(*d in 
hoi‘se*s." j 

hhiiM h(*r to maintain tin* issu(*s on h(*ha If of tin* pet It ioin*i', 
the*r«* was called as a witness Mrs. William H. IjBone, who 

te*stifi(*d in snlistanea* as follows: i 

} 

“William II. Ihun*. tin* manau'(*i* of tin* farnl, was my 
hnshand. \\’(* W(*i-(‘ main-i(*d and liN’In,*;- tln*i’e* fre)i:n tin* time* 
.Mr. \'and(*rhilt e*mploye*d my hnshand in 1J()2 toiliis el(*alh. 
.MV hnshand manaired the* farm in (*v(*rv wav foii .Mr. Van- 
de*rhilt, that is, he* supe*i'vise‘(l tin* m(*n in the* stahle*s and 
looked afte*r the horses, I he*ard Mr. (k)ltoirs lestimonv. 
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TIk* iiunilKT of ))(‘<>|)1(* (“inplovcd :i tlu* farm during- this 
})oriod varic(l. In tin* summer months there were more 
than in the winter tinu*. around elevmi to twelve* men avei*- 
a^o th(‘ year I'ound. Some of tlu'se* i‘m})Ioy(‘es wen’kcMi 
around the horsi's and othei's ai'ound the* farm. Xone of 
them W(*re pe^rsonal sei*vants of .Mr. Vandei'hilt. When .Mr. 
Vand(‘i*hilt came down himself then he hrou^udit j)e‘i*sonal 
servants with him, his chauffeur and his valet. ()tlu‘rwise 
they were (‘inployed on the fai’in to I'un the faun, in 
hS till* stahh^ and aii'ricultural de])ai’tment. .Mr. \’an 
derhilt was vc'ry much int(‘rest(*d in the faun, lie 
would come* down tlH*]’(‘ in the sumnuu* time almost every 
week-end. or at least (‘Vi^ry two we(‘k-ends, and in the winter 
tirm* h(* often madi* we(‘k-(‘nd li'ips. .\lmost (*\(*rv da\' he 
went U)) th(‘i-(‘ lu*, would lo<h\ at the horses. Mi*. X'anderhili 
did not live in tin* lai'.iri* house* in and d'he 

house* was n(»t open, d'lu* small house* was just a cottaue*, 
sleepinir rooms and one* sittinu’ room and a hathreeom. 
"rh(*re* we*re‘ no fae‘iliti(*s t’or <*nte*rtaininii‘ on an elahorate* 
scale* the*re*. I e*ooke*d .Mi’. \’ande*rhilt *s me*als wii(*n hi* 
came* ilown the*i’(‘, consist in,li’ of steaks, e*hickens and thinu’s 
of that kind. I suppose* th(*re* we*i’e* about loO to i’(ii) tons 
e)f hay raise*el on the farm and TOO or Sno hushels of oats. 
That was used on the farm for tin* stock. It did not ca.rrv 
the* whole season, it usually I’an out dofon* the next har\’(*st. 
d'he*y did not ha\T* aii>'of t hat left o\-ertosell. .M \'hushaiid 
was the* manaire*!’ of the* faun aiiel the* e»ihe*r me*ii woi-ke*el 
unele*!’ him. Kve*i’yhoeIy at llie* t'aun was unde*r his elire*c 
tion wlie*!! .Mr. \’anele*rhilt was not the*re*. hoth the* a'j-rie-ul- 
tural enel of it and the* stable*.'* 


On cross-e*xamination .Mi's. William 11. Ihnie* te*>ti(ie*el in 
substance* as follows: 

“The* mate*rial for .Mr. \’ande*rhilt *s me*als sue-h as \’e*ue*- 
tahh*s, chie*ke‘ns. e*.i:irs. milk anel hutte*r we*re* su])pli'*d by 
the farm. I elo not kne>w how bi^- the* irardi'ii was: 1 su]»- 
]X)se* an ae*re*. ])e*rhaps, the* uarele*n itse‘lf. an<l t!ie*re* weTe* 
fields for the* e*orn an<l oats aiiel that sort eef thiii.u,'. 1 elid 
n('>t cook for the* othe*r em])loye*es, just fe>r .Mr. \’aneh*rbilt 
and Ins friends.’’ 
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Fiirlliio' to maintain t* * is.an's on llio ])art of tlu* ])(*ti- 
tioiun*, E. Vonderhorst Koch was (‘alU‘(l as a witness and 

i 

trstili(‘(i in snltslance as follows: 

i 

“I am a dry ^oods mercliant located in l-otli Strei‘t, X(‘W 

York (’itv. I have known M r. Vandei‘])ilt for alxMit twemtv- 

• • 

tivt‘ y(‘ars and I saw a yr(‘at deal of him. He and 1 jnd.ii’ixl 
a i:rcat maiiv hoi'se shows throim’hont tlu‘ (‘onntrv toii’ether, 
and wlnni In* was marrit'd the last time lu* was marri(‘d in mv 

hons{*. I ha\’e heini int(“r(‘sted iii ho]‘S(‘s all miv lif(‘. In 

.« 

mv hiisiness W(‘ o]terate(l Ix'tweeii sixty and eiu’hty hors(‘s. 
an<i 1 did (|nit(‘ a u*reat d(*al of coa.ch di'ivin.ii', I'oad coa(‘h(‘s 
and park c<)aehes and hoi’ses. Siiu'e I Wjas twinity- 
oP (>m‘ 1 drove a I'oach of my own. I I'an :i road ('oacli 
out of X(*w York and sold the hors(‘s at Hu* end of 
the season. Ylieii 1 had a lot ol’ coachini!: on t)i(* London 
h’oad. from Lomlon to !>riuhton. I startixl jiiid.ii'ln,i4’ tin* 
Xational I loi-s(‘-show in 1 judged at l>ryn; .Mawr for 

^e\( iit(‘en years, and 1 have jnd.ii'ed ])retty near all shows 
in t!i(‘country east of ('hicau'o. | 

“I considen- that 1 am familiar with tin* diffeireiit kiinls 
of In'rses and know theii’ natnix* and valin*. Yljie hackney 
is an old fashioned famiish t\’])c of hors(‘, used hiy commei’- 
ci;;! 1ra\'elei's, I'idiiii;' 1 roin on*' place to aiiotlnn*, and foi* 
d]‘i\in:.:' piu-poses. (M-rdnally lhe\’ w<>r(* I’etinedi when the 
I’ailroad."' came in, and they de\’(‘loj)e(l the preseilt hackney, 
hea\’y harness horses of exlreine a('ti<ni. .Mr. Yand(*rhilt 
was \-er\ milch in{ereste(l in tin* hackiK'W lie ran this 

• • I 

farm and spmit all (»f his time oi* at least as ntneh of Ids 

I 

time as lie could at it, and outside of the testiimonx’ tha.t 

j • 

lias heel) yi\‘en hei’f. I k'liow at the dijfc'nmt Inp'se shows 
he went around, aft<“r Jndi.:inL:\ he spent all of the tim(‘ h(‘ 
was not in tin* riii',:' u<dm 4 - around to tlie di fleiamti exhihitoi's 
and hi-eeders talkdiiu- aheiit his farm and impi’oyement of 
the ha<*kney and the hai’iiess hoi-ses. 'Tin* hafkiiey was 
pi'eitx' Well estahlis!i(‘(l in .\niei'ica, hnt his idea iwas to trv 

* • j • 

to hax'e the best hackneys in .Vimndca. I ha\’(‘ hetm at th(,‘ 
farin manv times. Sometimes h\‘e or six t imes - - vear: 
som<‘tlmes two or threi* times, hnt always onc(| or twice*. 
.Mr. X’anderhili (ii-st n'ot the farm in IhOd oi* IdtH. Yliev 
had tlu‘S(‘ hreedinu' hams, and they ha*! this lai^ux* rin.n’. 
It was a vc‘i‘v woi’kmanlikc* stahh*. There was not a lot of 
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r.Miicv wni'k .-md a Ini <tf brass nr . ixTliinir like tlial. it was 

• • 

just a liiiili (*la>> 1 >r(*c(li iil;' (*slal>lislini(Mit, llm saiiu* kind nt’ 
a place like dni-daii had in Ma>saclm>c11s, ni* xunc nt’ the 
ntlicr !»!•»•••<lc!'s. .\".^iiniifur that Mr. \’ainlcrl»ilt lia<i this 
place ai'd wa< trying' In run it as a husiness ]>rnpn>itinn 
there was imtliiim el>e that he cnidd liav(‘ had up tliei'e that 
he did imt !ia\'e. M»i the ntliei’ hand, he di<l iint lia\‘e any- 
thini:- that \\a> imi necosai'y. 1 think he cnuld lia\f had 
a few ninj'e tliiiiLT." tliaii 111* did. 'The hi^’ Imuse was shut 
>ince nr 11*11. and nexa*]- was npeiied. It was njiened 

when he was manned here in ll*l!4 nr lt>‘Jd and then only 
for a x’ery >l!ni-i pei-iod. When I went tn the t’ann 1 stax'ed 
at the enttau'e. a \ ery small enttaue. a two stni-y cottage. 

1 lie area <>1 the enttaue \\a> ahont the size nt this rnnm 
with aimtliei* lliu.r mi tnp <»t’ it. 'I'liere was imt i-nmii t’nr 
any smwants in the cnitau'e. Mrs. Ihun* had a small ent 
taire ahmit t In* >ame-i/r. t’li rt her almiu’. and Mr. \hindei-hili 
hrmm-ht up hi> x'alet. and he Innked mit t’ni’ him. Mrs. Ihnie 
cnoked the meal> and the man >eiwed them. 'They wen* 
hrmmlit i,n I'l'mii lim- hniise in this little cnttaLie. 
h< • 1 hel*e Were >tahh*S immediately adjacent In the hiii* 

hmiM* which were clnx’d just like the Imuse. They 
were nni >t]actl\ paiM nt’ the farm. ’The larue hmix* and 
what they called the dnwii >tahh*. t’ni* the drix'iiiL:' hni*>(*s. 
tlial wa^ all >hu1 up when the hmix* was shut up, and the 
hnrM‘> Were kept in the hreedin*.:' >tahh*s. 

“l)urini;- this periml t’l’nin 1!>1!) tn 1I>'_!1 .Mi*. \'andei‘hilt 
had hackneys mi the t’arm. lie hml three stallinns. 'I'lie 
head >tallinn wmi tin* ehampinnship at .Madison Sipiare 
(lardeii two yrar> rnnniiiLi' and the .«^i*cmid slallinn, a hnr>e 
called 'rim*i- lallie. wmi iiuite a t’ew j»ri/.es. I havi* seen the 
ad\’<*rt iseineiit s which ha\’e hcmi descrihed. .Mi*. X’ander- 
hilt *s t'arm was well known anmnu- jiee.ph* interested in 
Inu'ses. '['he hide!- and Hriver is strictly a Imi'si* ])apei-. 
It is read hy hnrx* show exhihitni-s and ])en])le intel'est(‘il 
in hni’sr>. and the Spin* is read hy jx-nph* interested in 
horses and all mitdoni* >.pnrl>. .Mi*. Vandei’hilt had, 1 should 
lldnk, aimund tw<*nt\' mares of his own .and (piite a few 
foals. 1 ha\'e seen other stud farms. It is (aistmnaiw to 
raise fodiU“r for the hoi'ses and t<'> havi* some ducks, ])iii's 
and chick(*ns. (*lc. such as .Mi’. \’andm’hilt had. 'riu'rc wi'n* 
very few eows on the t)laee, I think there were only three 
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or four cows on the phun*. I consider the f(‘Cs that Mr. 
Van(lerl)ilt char^(*(l just about ino(h*rat(‘. It is; iwo^nized 
ainoiij;- horsemen that a slnd fai'in sneh as tliis jean l)e con- 

' I 

ducted at a prihil. It is a reeo^ni'/ed Inisiiu'ss. i 

llavini;- in mind that In* o])eratt‘d. he Innl oj)(‘rated 
this farm for s<‘V(‘i-al years, and in IJI'JO and ld2l 

sustained lossc's of $»4,()()(), $.'5(),()()() and rCspecMively, 

ha\’e yon any o))inion as to wh(‘th(‘r or not it c(hdd I'eason- 
al)ly h(‘ expeet(‘d that tin* farm miuht nltimat(‘ly ht‘ run at 
a prolit / A. Why, yes, sii*, I think it could.I 1 do not 
think th(‘i‘(‘ is any (piestion about it Ixmui;' run lat a ])rolit. 

()i‘ course, voii can hux' a stallion and he max’ tinm out vm’x' 

• • • 

\V(*11. k]v(‘ry stallion is not a Man-of-War. iWlien Mr. 
Ixiddh* honu’ht his l‘arm In* did not make* a success until he 
ii’ot Man-of-War. .Mr. \"anderhilt *s stalli(ms xve’r(‘just y.'et- 
tiiiiLi’ to where he should have turned tin* coi’iun*. | 

“I have seiMi a shoxv hackney, a ^ood one, sell: foi* ^^1,000, 
.'^ 1,000 oi- $:!,.")()(). It is not an uncommon thinn’ today for a 
haeknev to hrinu’$1 (),()(><). Mi's, ('omhs, xvho rniis tlu* Loim’ 
\d(‘xv Farm, out of Kansas (’ity, hoiinht an (‘i.ujit y(‘ai’ old 
U’eldin.i;’ a y(‘ar a.i;’o in Filmland and paid threi* thousand 
pounds, or lirteeii thousand dollai’s for it, to shoxv at tlu* 
shoxvs. 'I’oii cannot take a xvhole farm and leather 
()1 the dilTereiit mares and liLiUi’e them at apieci*. 

.Ml’. \hindei'l)ilt ini^ht liavi* had s(nne|that xvei’i* 
xvonders and they would hi’inu’ that mneh moiK'y and some 
xvonid not he xv(H’th that nuieli, hut the t;ood (jnies xvonid 
hax’t‘ hi’onu’ht a nood pi’ice, to If y(|)u hax'e t(‘n 

mar(*s you miu’ht brim;- the ten mares and \’(|)n i;(‘t on(‘ 
xvonder that mi^ht hrin^’ aiix’ price, that miuiil hj-im;-$.'),()()() 
to JrlO.OOU, and yon miuht u'et one that xvonid hijni;’ Ji^r),()()(), 
and yon miuht u(*t anotla*!’ that xvonid not by (|nit(‘ so 
yood,—miiiht brinu’a litth* bit I(*ss, and yon mii;’lit .i;’et thriui 
or l‘onr oi’ live of them that xvonid b(‘ xvoi’th notliiliu’ (*.\c(*pt 
I’or comimo’eial ))in’])oses. He had on an avei’ai;(f of txvimty 
mares: I sn])pose he should hax’e had about txvi'lvie to lift(*(‘ii 
a x’ear. 'file inci’eas(* in the nnmlKO’ of antonjobiles has 
di’iveii the hackiK'X' off the road, but in tin* shoxvs today E 
s(*e they ar(‘ moi’i* popular and th(‘y ar(‘ l)i’in.!;’iny,' hi,i»’lu‘r 
prict‘s than tli(*y (‘ver bi’ou.u'ht Ix'foi’o. 

“O. Well, do von knoxv xvhether other stud farms ar(*, in 

V • 

fact, run at a prolit ! A. Yes, lliei’e is the Du Pont farm 
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(l<>\vn ill VirLiiiiia, and tlicj*<* is lli Mact*y-\Villis iij) at Xt‘\v 
.MaI'l 1 I Ir d>rcc(ls and raises a lot (d liackiK'Vs and 

takos t Iicin t<» shows and scll> them: and out in 1 llinois i lu-ro 
arc <jnitc a t’cw- of tlicin ont in that paiM of tin* count rv 
where thc\‘ raise thein. 

Well, are those faians ojKU'ated in siihstaiitially the 
same wa\‘ as Mi-, \h-inderhili ojierated his.' .\. ^’es then* 
aI'e some ol ih(‘m which are operated on a little hit more 
e\t(‘nsi\’i* scah*. 

“(^). .\nd there is always a ehaiici* of a man li-ettiiiii’ a 
horse lik(* Man <»f-W’ar <>r .My-()wn or somethiiii:- like that 
and makiiiu- a foi-lnrie out of it.' .\. 'That is what k(*(*ps 
them at it.*' 

()n cross-examination \h»nderhorst Koch testitied in 
snhstaiice as follows: 

“ rile Li-ai-deii was a coiisiderahh* ii'ardeii: I think it was 
about an acre. It was not all under cultivation all of tin* 
time, lie had three or four cows. I have iu*\‘er seen mor<* 
than tifty or sixty chickens t!i(‘re. Some of th(*st* ju-i/.es 
were, I think, won in llUh, l!>l!(t and 1!>*_!1. 1 could 

()2 not say what was the value (d' thest* prizes. ’The 
Spur is also a kind of society ])aper as well as a 
s))ortsman's pap(*r. ’The h’ider and Driver is strictly a 
horse paper, d'lie l>lu(* i)Ook is a hook that yi\'(‘S the wiii- 
niiiys and it is a regular racinu’ hook, almost. It ui\'es the 
winniims (d’ all horses at tin* <liffen*nl shows, and the 

amount of inoiicv ih(*\’ ha\'e won tlirouuhout the V(‘ar. 'The 

• • * • 

Kid(*r and Drix’ei- is lud a socii-ty ])aper at all. d'he l>lue 
Book is of no inter<*st to anybody e.xcept those* that ha\'<* 
show horse's, aiiel the* e)the*r pape*r has a ve*ry larye* circula¬ 
tion. It is ne)t strict!>■ a se>e-ie*ty ])a])e*r. It was e»riiiinally 
hreuiyht euit as a heu’se* pape*r aiiel th(*n (*nlarye*d. It .Mr. 
Vande*rhilt had a ceuiph* ot popular stallions the* larm we)uhl 
Ik* on a pre>tit payiny basis in no time." 

On re*elire*e*t e*xamination i-h Ve)nde*rhe>rst KeK-li te*stit*u*el 
in t*l 1 e*e*l as 1 edh)Ws : 

“The* stallions weui a L:'oe»eI many prize*s hut, ot coui-se*, 
some* pe*e)ple* eliel ue»t like* the*m. d'he*re‘ is Ue) stallion that 
come*s out that e*\’e‘ryhody is e*i-azy about. ,M i'. \ au<Ie*rhill 
t1ii-ure*d that he hael a ve*rv i;(.)e)el stallion in the eeiie that won 
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I 

tlio two cliam])ionshi])s at the (Janleii. These papers were 
])ra(*tic*ally ilie only ])a])ers he could advertise in.” 

I 

Furthei’ to maintain the issui‘s on helialf of the;])etitioner, 
tlu‘r(‘ was calh*d as a witness Louis E. Waring,Iwho testi- 
h(‘d in suhstanc(‘ as follows: 

“I am a hrokm* at TiO l>roadwav, Xew York Citv. I am 

I 

v(‘rv much intei-(‘sted in horsc's. 1 have been very closelv 
ichmtilied with them all mv lif(‘ throui^h mv father’s in- 
ttM'est as a hoy, and since* ItMif) or IhOh I liavej judged in 
])ractically all tlu* hig shows throughout this country. I 
am also int(‘rest(Ml in amateni- racing in the country, being 
OIK* of the* dir(*ctoi-s of the* Tnited Hunts and a member of 
tin* Kx(*cutiv(‘ (\)Tnmitt(*(* in se*V(*ral othei* organizations of 
that ty])e. 1 agi'(‘(* with the* te*stime)ny e)f Mr. jKoch to a 
gre*at ext(*nt. 1 elo not think the*re is anything that might 
be* added about the* hackne*v in the* United States and what 
Mr. Vande*rbilt was eloing with it. 1 have known Mr. Van- 
de'rbilt ejuite* iiitimate*ly for the ])ast twenty years.| 1 visited 
the* farm ve*i’y fre(jue‘ntly, e*ve*ry ye*ar sine*e 190() four or five 
tinie*s a ye*a]\ 1 should say, at l(*ast that. The* l^irge house 
was ne)t e)e*e*upie*d duiMiig the* ])(*i-ie)el fre)m 1919 to 1921 nor 
the* stables in cemiie*e‘tion with the large* he)use. | 1 always 
sta\’e*el in the* small e*ottage* of whie*h the* recoi'e) has been 
maeh* in the* ])ast te*stimoiiy. We elid not I'eceivy any elab¬ 
orate* (*nte*rtainm(*nt with a staff of sei’vants or anvthing of 
that sort. We* lived ve*ry sim])ly. Mi's, pone gave 
b.‘> us chicke*ns and b(*(*fst<*ak and things of |that sort; 

ve*i‘y simple* foexi and nothing elabe)i-ate, noi entertain¬ 
ing whatsoe*ve*i‘. We* s))e*iit most e)f the* time* going over 
the* faian looking at the broexl mai’es anel the stallions and 
se*e*ing the horse*s that e-oulel be* (h‘ive*n take*n out iin the dif- 
fe*r(*nt i-ings, anel e)ne‘ e)r twe) lie)i-se*s that hael becDme fairlv 

‘ I • 

ge)od saeielle horses we |)ut th(*m uneler saddle. Practically 

evervl)e)elv that we*nt thei’e was inte*i-esteel in horses.” 

* * ! 

“(^). Von we*nt there to Ioe)k at the horses, just the same 
as se)me* e>th(*r pe*e)))le* go se)mewhe*r(* to play golf? A. It 
was !•<ci'eatie)n e)V(‘r the we*ek-end e>i’ Thanksgiving or a 

holidav. 

* 

“We were* all interesteel bee*ause Mr. Vanderbilt was in- 
teresteel, and naturally we liked to go there to spend a few 

t590« I 


I 

I 
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(Inys In look nvcr ;lic fa rill ainl tin* animals. I had no con- 
ncclion willi the fariii and was not an cmploViH* or aiiytliiiij;' 
of lhat snrl. imr was Mr. Kncli. Mda* Icstiniony ^ivon l»y 
.Mr. Koch and Mr. (’(»!tnn as tn tin* nninht*r ol’ stallions 
ainl niarrs is cnrrcci tn my hnlict* Tmin what I haVi* sn«*n nii 
tin* fariii. .Mr. Xandnrhilt had thr(*(* >«tallinns and a))- 
)»rnxiniatnly thirty iiiaro. 1 ha\n* s(*(*n tIn* ad\'(*rtiscnn*nts 
in tin* nia'_:a/,iin*,> that wrr<* sp«»k«*n nl‘. 1 ha\n* S(*«*n tln*in 
practically in n\irry i>>in* hccaiisn 1 am a rcadnr nf tlmso 
thrnc inaLiaziiifS (piitc cxtcnsi\«*ly. 'Tin* farm was dis¬ 
cussed jii'rtty t hnrnii uh ly all n\'cr tin* cniiiitry at tin* dit- 
t’crciit >hn\\s. h was well recnLrni/.(*d as a haekin*v breed- 
iim’ farm.** 

“(). Xnw. \nii ha\(* alsn heard tin* t(*stimnnv as tn these 

heavy In>ses in tin* three years in (iin*stinn. in 

ltdih >(KI ill I'.rjo ;ind rs.‘)4.t•<>ii in I'.rJl. 'Tin* ntticials nf 

the 'rr.‘asnr> l>i‘partment caiiiint 'nnderstainl Imw tln*si* 

ln>ses cniild ha\’e ncciirred i i' the fa rill was np(*rated as a 

l>nsin<*>>. lla\e, ynii ;in\ ihnin^ht ahniit whetln*r the farm 

cniild exeiiinnlly, ha\’e been made In pay, and whether it 

was in fact nO'-ratiiiu a> a bn>iness, and u'ivi* ns vmir 

1 < ' » 

reason^.' .\. 1 brlie\e it eniild ha\e been ma<l(* tn pa\’ in 
time, 'file siallin!i>. wliile I hey \\er(* popular at hnrs«* 

shows ainl ha<l earned nianv ribbons in that wav, in mv 

• • * 

nj)ininn they were tint jtnpiilar stallions for tin* public in 
bree(l their mare's <(», and it would ha\n* taken cnnsi<h*rabh‘ 
time to «*>tabli>h a >train there which would in my opinion 

ha\e brnimli! alx.nt a valuable lot of v'earliim's nr twn-veai’ 

• • 

olds, nr hnr>e.'s that wonbl have in time been prtnniiient in 
the horse show World. 

“(y Ibit it wa" alwavs a decided possibility, in time.’ 
.\. 1 teit So. 

04 ^^*‘11. t he dcvelnpiin*nt (*f a valnabh* and pop¬ 

ular horse mi‘_:ht have bmimht it about almost at 
any time, miuht it not.' .\. It miitlit hav(* ha))p(*in*d that 
at any time a colt wonM have been tnrin*d up tln*re which 
turned out to be a ph(*nonienal liackin*v. 

*•<). 'fiioe bnibliiius that thev had. W(*rc tln*v tin* sort 
of biiihliims that woiiM be ha<l on a farm that was operated 
as a bnsiin*ss.’ -A. A t*s. they were vt*rv nood buildiiiijrs fur 
that purpost*." 
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Tliei*c was no cross-cxaminalioii. ■ 

case was tlH*r(*n])on closed and ari>:nment ]|iad on both 
sides. I 

I>e il fniMliei' r(*ni(‘in])(‘r(‘d that the* l'orei*’()in,<»: contains Die 
snhslancc of all tin* ovideiicc* ^ivini on tlu' In^ariiiii: of these 
cans(‘s, and in ordto* that the sain(‘ may he ])re;s(*rved and 
nia(h‘ of r(‘coi’d this statemumt of (‘vidmuH* is (Inly stat(‘d, 
approved and siiLiiicd, and ord(‘n*d to he* madi* (if r(‘cor(I in 
tlu* ah()V(‘ (‘iililled consolidativl causes this 14th day of 
Ai)ril. 11)27. ! 

\V. i\ L.\XSlk)X, 

M('mher [ 'uih'd Stdics Hoard of 'Fa./ 'A i/pcals. 

I 

Approver I: i 

J. IIARIIV (’OVIXdTOX, I 

SPKXtdOR (JORDOX, I 

Aff(fnir//s for 'Fajpai/rr. ; 

A. W. (1RK(1(R j 

At t ortn‘11 for ('oat anss’/ourr. \ 

S. S. F. i 

I 

|St*al Roard of 4'ax .\p])(‘als F. S., Il)lj4. | 

B. I). (lAMBLF, 

('IrrI:. rtiiti'd Staff's Iloartf of I'a.r Appcfd’^. 

i 

('ertitic'd to hi* a dnplicale oriiiinal Statement of Fvi- 
tleiici*. : 


lOndorsi'd on cox'oi*: Board of Tax .\p])(*als. ^ Xo. 451 ) 0 . 
Janu's IF 1 )(*ei-inL:', eX(*cntor, ilci*.. appellant, vsj David ]{. 
Blai;, ('ommissionoi- of Inl(*rnal R(*v(‘nn(*: ami .X'^o. 4591 . 
Jam(‘s I\. I)(*(‘i'inLi', exi'cntor, cXc., a])))ellan 1 , vs.i David II. 

I 

Blair. Foinmissioncr of Internal I»(*v(‘nn(*. Foini of A])- 
peals. District of Folnmhia. Filed A])ril 21 , 1927 . Ileniy 
W. TIodii:es, clerk. 
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APPEALS FROM THE EXITED STATES HOARD OF TAX 

APPEALS 


BRIEF FOR APPELLEE 


JURISDICTION 


This case conies before the Court on petition for 


review of a decision of the United States Board of 


Tax Appeals, pursuant to Sections 1001, 1002, and 
1003 of the Revenue Act of 1926. (44 Statutes at 
Lai*ge, pp. 109 and 110.) | 



4 



Tlie I/iiited States Hoard of Tax Appc^als ])ro- 
iiuil.ii'atcHl its fiiidiiiits of faet and oi)iiiion in tlu* 
a))ove eases (ai January 11, 1927 (Record p. 19), 
and its ordcu-s of i'edet(‘i*inination were entered on 
January lo, 1927 (Record, p]). 2() and 27). 

Tlic tax])ay(*r lil(‘d with tin* Unitc'd States hhnird 
of Tax Ap]>eals a })etiti(ui for a r(‘view (d‘ tlu* 
Hoard's decision. Hy stipulation tiled in the case 
(R(*eord |). 27), it was a;i:recd that the two consoli- 
dat(*d cases iiiiuTu lx* r(‘vi(.‘W(‘d hy the Court of A])- 
p(‘als of the District of ('olunihia i)ursuant to the 
provisi(His of Section 101)2 (d) of the Revenue* Act 
of 1920 (44 Statutes at Larii'e*, }>. 109). 

THE QUESTION PRESENTED 


This case* is unel(‘r two nunil)e‘rs, 4790 involvinu' 


the* ve‘ar 1919 and 4791 involvinii; the vears 1920 and 
1921. Tlie eiuestions involv(‘d in the three* years 


ielentical anel the e*ase*s were consolidated for 


trial lH‘fore‘ the He)ard of Tax A})i)eals. 

Re*i 2 :inald C. Vanderbilt, now deceased, in coni- 
])uting his ne‘t income for tax purposes, had de¬ 
ducted certain alleged losses which he had sustained 
iti the (►})eratie)n of a stock farm. The pertinent 
statute provides that such a loss is allowable only 
when incurred in a trade or business. The Board 


of Tax Appeals held that the losses sustained in the 
operation of the farm were not incurred in a trade 
or business and were, therefore, not proper deduc¬ 
tions from gross income for the purpose of com¬ 
puting net taxable income. The aj^pellant con- 


o 

o 


tended Ixd'ore the Board of Tax Appeals that tlie 
losses in qiu'stion were ineurred in a business \yhile 
the a])pell('e contended that the losses were not 
incnri’ed in a trade or business. i 

The only (piestion ])resented in tliis ca^e is 

I 

wlietlier or not the i)articular farm as o})erated by 

i 

th(‘ tax[)ayer was a trad(‘ or ])usinc‘ss. i 

STATEMENT OF FACTS | 

I\ee:inald C. Van(l(*r))ilu tlu‘ taxpayer in the in¬ 
stant cas(‘, di(Ml S(‘i)t(‘ini)er 4, 1925. The ipresent 
a])])ellaiit, Janies R. I)(‘C‘rinji:, is his exe(pit(*r. 
(R(‘cord, ]). 4.) I 

Re;Lrinald (\ \hind(‘r])ilt aocpiired a farm ki|iown 
as Sandy Point Farm, located at Poi'tsmoiith, 
Rhode Island, in 1901 or 1902. The farm consisted 
of 2J5 acres and Mr. Vanderliilt was the ownin’ of 
the same until his d(‘a1h in 1925. (Record, ]).i J2.) 
’’i'hii4('en liuildinu-s wer(‘ located on tlu‘ Shndv 

V • 

Point Farm. The buildinu-s incliuU’d a laru'e house, 
tlu‘ resid(‘nce of Mr. Vanderbilt; a winter cottage 
in which Mr. Ahnuhn-bilt liv(‘d at times; a large 

I 

coach stabl(‘, with a waten* tow(*r and illuminated 

to]), known as a landmark; and also a training iring. 

! 

The training ring was (‘iichjsed bv a verv large 
building, two hundred and fifty feet long, the peak 
of the roof being one hundred and six feet high. 
The door of i*ing was cover(‘d with several carloads 
of tanbark. The building contaiiKnl stalls fov the 
horses. At the north end of the training ring there 
were rooms for the stablemen, while at the soutli 


I 

i 
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end tliere was a larii'e, handsome trophy room. 
Adjoining- the trophy room there was a very large, 
eonilortalde bedroom eqiii])ped with a shower bath 
and all ])lumhing a])])aratus, in which Mr. Van- 
dei-bilt stayed at one ]>eriod. (Record, pp. 33 
and 43.) 

The farm buildings also included farm barns 


for cows, horse barns, a breeding stable, servants’ 
cottages, and a tenement building for servants. 
(R(‘cord, ]). 33.) 

The fai-in in question was used for breeding and 
raising hackiuw horses. (Record, ])p. 32, 3(), and 
4b.) 

Thr(*e or four cows, fifty oi‘ sixty chickens, pigs, 
and shee]) wer(‘ ke])t upon the farm, but these were 
inci(I(‘ntal and not the main ])urposes of the farm. 
(Re(*ord. {)]). )>4.) Tlu‘ largest ])ossil)l(‘ (piantity 
of hay, oats, and corn was raised uj)on the* farm 
(Recoi-d, ]). 34), but none was sold. (Record, p. 
44.) V(‘getal)l(‘s. chickens, eggs, milk, and butter 
W(‘i*(‘ sup])lied by th(‘ farm. (Recoi’d, pp. 34. 38, 
and 44.) 

^Ir. Vanderbilt k(q)t two oi- thn‘e stallions on the 
fai'in wliicli lu* l)r(‘d to his own mares and to mar(‘s 


of other peoi)l(‘ for certain fees. (Record, p. 36.) 
There were on an avei‘ag(‘ of eighteen mar(*s owned 
by ^Ir. Vanderbilt kei)t upon the farm and some¬ 
times a good many more. (Record, }). 32.) During 
the years in question forty horses belonging to Mr. 
Vanderbilt were ke})t upon the farm. (Record, p. 
32.) There were different stud fees for different 
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stallions, the fee for one being $100.00 and fori an¬ 
other $50.00. (Record, p. 42.) ! 

Prior to the years in question and as early as 
1913 the farm in question was advertised as a Hack¬ 
ney Stud Farm. (Record, i)p. 34 and 43.) 
Some of the advertisements appeared in the S^ur, 
a liors(* magazine. Rider and Driver, and the;Na¬ 
tional Horseman. (Record, i’). 35.) TheRiderjand 
Driver is read by liorse-show exliibitors and people 
intei-ested in hoi'ses. The Spur is read by j)eople 
interested in horses and all outdoor sports. (Rec¬ 
ord, p. 46.) I 

The head stallion owned bv Mr. Vanderbilt Iwon 

• * 

the championship at ^ladisoii Square (lardeii twice 
in suect'ssion and the second stallion, “Tig*er LilUe,’" 
Won quite a few 2>rizes. (R(*cord, p. 40.) ^The 
stallions won a good many pilzes, but some people 
did not like them. (Record, j). 48.) The stallions, 
while they were i)opular at horse shows and:had 
earned maiiv ribbons in tliat wav, thev were! not 
poi>ular stallions for the public to breed ijheir 
mares to. ( Recoi'd, ]>. 50.) j 

Ml*. \huidei'bilt lived in the large house fbr a 

i 

number of years, but it was cl(>sed up about lOH or 

! 

1912 and remained closed, and then he used! the 

i 

small cottage near there called the Winter Cottage. 
(Record. 33.) | 

I 

.Mr. Vanderbilt alwavs lived at the farm oft!and 
on. (Record, p. 37.) I 

.Mrs. William H. Bone, the wife of the manager 

I 

of the farm, prepared the meals for Mr. Vanderbilt 
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iuid ills friends wlieii li(‘ visited the* farm. Veirv- 
tai)l(*s. (diick(‘ns. (‘ii'irs, milk, and hntter for tlie nu*als 
W(‘rv‘ sn])|)li(*d hy tin* fai-m. (I\(*eo]‘d, p. 44.) 
V\'li(‘n ili(* pi'odiiets of ili(‘ farm \v(‘rc‘ Ta.ken a.nd 
ns(‘d in Mi*. \’and(‘rl)il( *s liona* ilu* tra.nsaction was 

i*ee<iid(‘d l)v ilie fai'in manaiz'er and tiu* farm was 

* « 

<*r(*dil(*d and t]i(‘ lions(* aci'omit was ehara’(*d. whirli 
i'(‘dia*(*d the* farm expens(‘s to that amonnt. (Ivm*- 
ord. p. dS.) 

.Ml*. X’aiiderkili was d(‘e{)ly in!(^rested in t]i(‘ 

iia<*kii(‘V l)re(*d nf lioi'sc^s. and w]iih‘ lu* was not tla* 

lii’st. vrt li(‘ was anion*.:’ tlie lirst to devote a a’roat 
• * 1 

amonnt o}‘ enera’v and tinu* and nxaiev to d(‘Velo])- 
inu’ that l)r(‘(‘d in America. (Record, ]>, lid.; lie* 
was (‘l(-ctcd pr(‘sident of sonu* lioi'sc ora’aniza.tions, 

tli(‘ Am(‘]*icaai llaa-knev ilors(‘ Soci(‘tv. and tin* As- 

• • 

sociatioii of dvm(‘!*ic:in liorse Shows, tlie latter of 
which h(‘ <M‘yani/.(‘d amd was its ipresidtmt continn- 

oiislc tmtil his deatli. The oi*a’ani'/ations w(‘]*e not 

• « 

moiun'-makinu’ ora’anixati<ms. ami .Mr. Vanderhilt 

• « 

eontrihnted to th(‘ sipiporl of them. ( Rc'cord. ]>. 

d,s.) 

.Mr. \\*ii;id(*rhilt and his personad fricaids, .Mr. 
!*]. Koek and .Mr. L. K. Warim:’, jiid<’'(*d a ^u’reat 
m:tnv horse shows thromi’liont the eonntrv. (Ih‘c- 
oi*d. })j). 4") and 4f).) \Vh(‘n Mr. Vtinderhilt and ins 
friends visited tlu‘ farm tluw s])c‘nt most of the 
time i^oiim' over tlu‘ farm lo('kin<»' at the lirood mares 
and tlu‘ stallions and se(*in<:’ the liorses that eotild 
be driven out in the different i*in;»'s. .Mi*. Van- 



derbilt and his friends visited the farm , as a 
recreation over the week-end or Thanksgiving or a 

I 

lioliday. (Record, p. 49.) j 

j 

Prior to 1911, Mv. \huiderbilt maintained an 

i 

ofhce at the Sandv Point Farm, but after 1911 a 
])iisiness office was maintained continuouslv in New 
York Pity. (R(‘cord, }). 37.) The office \yas in 
charge of Mr. (\ F. Colton, a linaiicial secretary. 
(Rt'cord, ]). 32.) | 

Th(*i*e was a n(*t loss fi'oin the operation of tlie 
fiirni for all v(‘ars din-ing Air. Vanderbilt’s Owner- 
shi}). ( Rc'cord, ])p. ))2 and 42.) ! 

Dui-ing- the y(‘ar 1919 the (‘X})enses incui-fed in 
tlu‘ operation of the farm ainonnted to Jt^27,2b0.81, 
while tile total gross income from th(‘ ^ same 

amounted to :82,285.53. (Recoi'd, }>. 39.) Qf the 

1 

total gross inconu‘ ?i=l,o79.2() was dcu'ived fnun the 
sales of vegetables, eggs, etc. (Record, p. 39.) A 
])a]'t of this sum did not represent actual salps, but 
the farm account was credited with the same for the 
reason that such jirodiice was used l)y Alrs.i Bone 
in preparing the meals of Air. Vanderbilt and his 
friends. (Record, p. 38.) Only ?i^70().27 of thie total 
gross income of the farm was derived fi'om bre(‘ding 
and l)oarding fees, and nothing was realized from 
the sales of hoi-ses. (Record, p. 39.) The salaries 
and other expenses of Air. Vanderbilt’s bitsiness 
office amounted to $2,093.49 for the yearj 1919. 
(Record, p. 39.) During the year 1919 Alrl Van- 

I 

derbilt received a salary of $4,699.00 as anj agent 

G7oi:i—27-2 
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of Ali(*e (i. ( Rocoi-d. ]>. )>9.) II<‘ also 

r(‘(*(*ivc‘(l s^dS.()">().91 as income from |>ai*tnershi])s, 
])erso]ial servic(‘ cor])orati<»ns and liduciaries. Dnr- 
ine* tlu‘ V(‘ai- 1919 divid(‘nds fr<»ii: tlu' Ks^ale of 
(/oriu'lius yand(‘rl)ilt amounted to?rN'>.u^ Dur- 

inir tlu* v(*ar 1919 losses from ihc sale of lands, 

V • » 

huildiicj.'s. stocks. Ixuids and oilier |)i-o]K‘rty. and 
from li(juidatiiiii’ dividends amounU'd it. ?i^l }‘J.21 l.dif 
(R(‘cord. |). .‘>9.) 

J)u!-iim‘ tlH‘ v(*ar 19*^0 a loss of s^)l(k449.f)r) was in- 
cui ri‘d in tin* (►}>er;ition of llu* farm. During’ llu- 

vear 1920 ^Ir. Vandcmhilt i-cccived a salarv <»f 

• * 

jf {.()99.()() as aii'(*nt (»f .Vhci* (1. \ and(‘rl)ill. In 192(^ 
Mr. \’and(‘rl>ilt ri'ceived from llu* 'rru>U‘(‘s of tlu* 
Estate of ( ’orn(‘lius \kuideri)ilt slKl.OSn.OO as interest 
on bonds, ^J^TT.OSl.Tb as divi(U‘;!ds, and other inc<aiu‘ 
amountinu’. t<> .fOS.OOn.OO. Diirimj; the vear s^OO,- 
(>i0.()l was incurr(‘d as a loss uix>n th.e sah* of stoclts, 
and divid(*uds in the* sum of ^22,271.2.0 wero k*- 
c(‘ived. d'lu* salaries and oth(*r business ex|>(*ns(*s 
of ^Ir. \bnulc‘rl)ilt's business oftice amounted to 
.'^)>,SS2.r)2 f(U* the year 1920. (Record, p. 40.) 

Dnriiiji: the y(‘ar 1921 the t‘X])enses incurr(*d in 
tiu* o})eration of the farm amounted to >^29,495.24b 
while the : total i>:ross income* from the same 
amounted to j> 2,500.0(>. Of the total i»'ross income* 
from the farm 5^1.924.74 was derived frenn the* sales 
of vegetabl(*s, etc. (Record, p. 42.) A part of 
this sum did ne)t represent actual sales, but the farm 
acce)unt was credited with the same for the reason 



9 


I 


that i'licli pro(liie(‘ was used by ^irs. Bone iiii ]>re- 
p;'ri]u;* the meals of ^Ir. Vanderbilt and liis irjends. 
(Record, p. d8.) Only $571.d2 of the total |gr(‘ss 

income of the farm for the v(‘ar 1921 was derived 

« 

fi*om bre(‘ding and boarding fe(‘s and n.otbin^g was 
r(‘alized from the sah's of horses. (Record, p. 42.) 
During’ the year 1921 Mr. Vanderbilt received a 
salarv in the sum of '84,700.00 from Alice (hi Van- 

• ' I 

dcrbilt. The sum of '8p28,2dl.2)2 was r(‘c(‘ive4 dur¬ 
ing tli(‘ v(*ar 1921 from the Trustec^s of the Kstat(‘ 
of Oornclius Vandei’bilt. Thei'e was also reckdved 
during tlie same year tlu* sum of '888,52>2.50 aS divi¬ 
dends from domestic corporations, and 
was lost fi'om llu* sale of stocks and bonds. |(Rec- 
ord, [). 41.) During the year 1921 tlie salari(Ks and 

I 

other cx]>enses of Mr. A’anderbilt's businessj ofhce 
amounted to 82,152.04. (Record, }). 41.) I 

I 

THE STATUTE INVOLVED 


The (piestion of wlngher or not the farm losses 
are allowable as deductions from gross income is 
based u})on Section 214(a)(4) of the Revenu|(‘ Act 
of 1918 and of the Revenue Act of 1921 (the lan¬ 
guage b(‘ing identical in both Acts) : I 

Skctiox 214(a). That in computing net 
income there shall be allowed as deductions: 

(4) Losses sustained during the taxable 
vear and not compensated for ])v insulrance 
or otherwise, if incurred in trade or business. 

40 Statutes at Large, pp. 1057, 1066,11067. 

42 Statutes at Large, pp. 227, 239, 240. 


I 
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ARGUMENT 

Trade or business is that which occupies the time, attention, and 
labor of men for the purpose of livelihood or profit, and whether 
or not an enterprise is so operated depends upon the intention of 
the operator evidenced by his own statements and all other facts 
surroundinjr the operation of the enterprise 


It wil! I)(‘ n]>]>nr(*iit tliat foi* tlu‘ ])ur})()S(*s of this 
(lis<-iissioii the Word “trade*’* and tlu* word “Inisi- 
]i(‘ss'* have tlu* saiih* iii(*aniii.tr. 

TIk* Word **l)usiii(*ss’* is dohiicd in I>onvi(‘r’s Law 
Dictionary. lL-iwl(‘’s I\(‘vision, \’olunie I, at ])a,U(‘ 
1^7^>. as follows: 

I'hat wliiedi occnj)ios tlu* tinie*. attt*niion. 
and labor of nicn i'or tlio pinpose* of liveli¬ 
hood or |>r<»{it, hnt it is not ncM-essarv that it 
should i)(* the sol(‘ occtiniitieMi or ein])loynK*nt. 
Tlu* doin<;- <d' a. sin.ti’h* a,ct pertadninu* to i\ })aj*- 
ticiilar hiisiness will not lx* consid(‘r(‘d enaaii'- 

iirj,' in or carrvinu’ on tlu* husiness, vet a 

« » • 

s(*ru.‘s of siich acts should he so consid(‘r(*d. 


Tlu* <-a.s(* of Fish v. Irtriu, V. S. District <\)nrt. 
Xoi-thein District of X(*w York. d(‘cided Jnlv 29, 
1921 i nnr(*[>oi*t(*d (h*cision hnt found in Anu*rican 
J‘\‘d(*ral Tax Reports, X’olmne at pa^'t* )>429), in¬ 
volved the same (pU‘stion as found in tlu* ])res(‘Ut 
case. In that (*ase (iiu*stions were su])niitted to the 
jury in the following- form: 


Was tlu* ])laintiff en.i^'a.u’ed in eai*ryiim’ on 
farminu* as a husiness in lf)14, 1915, and 1918 
at tlu* (Continental Villau’e Faini.^ 

The (Court ehari>-(‘d the jury, as follows: 
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Business is tliat whicli ()ccu[)ies tlieUiiiie, 
attention, aiul labor of nuai for the piirpose 
(h* livelihood or ])i‘otit. I 

'rhe United States Su})renie (foiirt has dptiiKHl 
“])usiness'’ as follows: | 

I 

I 

I)Usinc‘ss is tliai which occii})ies the time, 
attention, and lahoi- of men for th(‘ })iiirpose 
of liv(‘lihood or })i‘olit. FHni v. Ftaiic {fnirij 
('(nil/Hf;i 1:20 U. S. 107. i 

I 

it is concede<l that rai-minii: is a ])Usiness when it 

*r^ 1 

I 

is carried on for })i'o{it. 'flu* nun-e fact that the 
operation of a Tarm ivsults in losses do(‘s tiot in 
itself mean that tlu* fai'in was not op(M'ated for 

I 

profit. In (,)r(h‘r for a fai'in to he* ojxu'ated as a busi¬ 
ness it must be oj)(*rat(‘d with th(‘ ex[)(‘ctati(hi tiiat 
it would (‘V(‘ntually bc*(*om(* profital)l(‘. and to:deter- 

I 

miiK‘ whetlun* or not th(‘ farm was o])(‘rat(‘d with 
stich pur'pose in mind tin* (’oiii'ts have c(»nsid(‘rc‘d 
various eleiiuaits. ! 

It will b(‘ stxMi that if tiie op(‘rator of th(j‘ farm 
testifies that he o])erated the farm with the expecta¬ 
tion that it Would ev(‘ntually lH‘come profitable, 

then such t(*stimonv would be coniiX'teiit and mate- 

• *• 1 

I 

rial in d(‘terminini 4 ' wludhei- or not lu* was o})(d-atin<>: 
the farm as a business. It is stibmitted that such 
evidence is not conclusive and that there niig’ht be 
other elements })resent which would tend tj) show 
that the operator of the farm could not have rea- 

i 

sonably ex])ected that tlu* operation of the farm 

i 

would eventually ])e })rolitabIe. j 



Tlu* (V)urts. ill (lecidi 11 , 11 : tlie (iiiestion involved in 
tile instant casi', liav(‘ not onlv eonsidin-ed and 
\v(*i,i:ii(‘d tlu‘ t(‘stiinony of tlu* o]>erator of llu* farm 
as to Iiis intention, lint ahvavs in (‘onneetioii with 
Ollier facts |)r(‘sent in tin* cases. 

In the case* of Wilson v. Kisiu i\ 282 Federal K(‘- 
])orter 2>S. llu* Fourl ludd that tlu* farm was oper- 

i 

at(‘d foi* ])rotil and allow(*d the loss(‘s as d(*dnctions. 
In that cas(* tlu* ('«>nrt (iuot(‘s with apjir^ival tlu* 
d(*linition of a hnsin(*ss cnunciat(*d hy the Snprenu* 
(’oui't in tlu* cas(* <>f FI ini v. Sfonr Tnu'/f (\)}n juni ff, 
sn])ra. Tlu* (’oiirt in tlu* case of Wilso)i v. Kis)icr, 
supra, in its d(‘cision. stal(*d as follows: 

Plaintiff has fullv shown tlu* fa(*ts in r(*- 

« 

u’ard to his ])nrpos(*s for (*nt(*riu,<>' into the 
hnsiiu'ss and his nK*thod of cari'viim* on tlu* 
sanu*. 

In tlu* case (d‘ W’ilson v. Fisnrr, sipira. tlu* tin*n- 
inu' jioiiit was whctlu*]- tlu* taxiiayer was np(*i-atin^- 
the farm with tlu* cxp(*ctation that it would 
cv(*:itually hcconic jiroHtahli*. 

It now r(*maiiis to consider what (*l(*nieiits were* 
])i-(‘S(‘nt in tlu* ca<(* of W^ilson v. A’/.s-y/rr, supra, which 
tlu* <’oui't considci-(*d in dc*cidinLj: tlu* case. An ex- 
amination of tlu* o})inion of tlu* (’ourt will show 
that tlu* C’oiirt took into account tlu* fact that the 
farm was siihstantiaJly })rotital)h* in sonu* of the 
vears durinii’ its oi)(*ration, tlu* fact that the tax- 

% Cj X 

])ay(‘r was eni:'a,ii:(‘d in no other business than farm- 
inu’, the fact that the losses after the taxal)le vears 
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(k‘er(‘asecl on account of improveinciit of conditions 
u])on the farm, the amount of expenses as compared 
to gross income of the farm, the general manner of 

the op(‘ration of tlie farm and also the statchnent 

! 

of th(‘ taxpay(*r that he intended to o])erat;e the 

! 

farm for ])rotit. ! 

In the case of Thdchcr v. Loire^ 288 Fckleral 
Keporter 994, The Court stat(‘d as follows: 

i 

The question in this case is a narro\y one, 
and is nuuudv whether the farm which ^Ir. 
Davies (q)erated during his lifetime at his 
resid(‘ne(‘ on Long Island was a ‘‘Ihwful 

husim‘ss carried on for gain or pi*ofit/1 

1 

Th(‘ Coint in that case in deciding the issjie, as 
quoted above, took into consideration the amount 
of th(‘ (‘X])ens(*s a,s com])ared to the mnount of tlie 

gi-o.ss ineonu‘ rnid i]u‘ fact that th(‘ farm had bhen in 

1 

operation for a numlxn- of xa^ai's prior to the taxai)le 
years in (piestion. | 

Th(‘ I'ollowing language of the Court also| indi¬ 
cates what the Court (-onsidei-ed as to the test to be 
applied: I 

I hav(‘ no doubt that a lawyco* can operate 
a rarin ria- ])roflt. Ilowevcn* un]ik(‘lv it mav 
be that he will succeed in th(‘ enter])ris(*, the 
(‘nter]>i*is(‘ may in f<ict be intended as a busi¬ 
ness. Diit it is (‘([ually chair that a Ihwyin- 
may lain a farm merely as an adjunct Ito his 
countly ])lace, and between the two the test 
aonears to ni(‘ to b(* onlv of his actual linten- 

1 -i • 

tion. Moreover, in ascertaining that tnten- 
tion, I can see no escape from making the 


crux (►!' tlio (let(‘i'niiiiati()!i his roceipTs and 
(‘X]>(*nditures. 

In tlu‘ case* of Tlinrii(>r V. Loire, supra, the record 
was appai-<*nTly very nu‘au-(‘i- and the ('onrt was eoni- 
pe]](‘(l to has(‘ its d(‘eision n])on r(‘e(‘i])ts and ex¬ 
penditure's. tli(‘r(* Ixdiiu- no othei* (‘k'liu'nt ]>r(‘sent 
t herein. 

'{’h(‘ (also of PJi'iif V. VLolsJt. 2S() Fedeu-al R(‘])ort(‘r 
I'l'l, involv(Ml the saiiK' (piesiion a.s is pri'seiit in tlu' 
instant cas.*. 'Die (’nui-t in its o!)i]jion state'd as 

4 

i'(»lf)\vs: 

I .tliink. ]ioW(*V(‘r. tliat tlu' (‘videnoe cstah- 
lislies (drariv that .Mr. Idanii's farm was (*<>51- 
<ln<-ied as a hnsinc'ss (‘nter])ris(‘ and with the 
(‘Xpeotation that it would (‘Veiitnallv hecojne 
]>rolitahh*. 

Tile ('onrt in tiu* ease* of Plant v. ]VaJsli, supra. 
io<>l; iiito eonsid(‘i'ation tla* fact that tlu‘ losses were* 
iiicin-re'd in, t he* iintial stayes (d' the* o])e‘ration <d' the* 
i'arm. that Jnst prior to the* taxahh* ye*ars the* tax- 
t>avt*r f<»rm(*d an oru-aiiization <>f e‘Xne*rts I'nr die* 
piii-pdse* <d' pnttiny the* farm upon a jiayinir basis, 
ilia: la* i!!stadled an elahm-ate sysie*m (d* aeeimiitiim* 
nnde*r tIu* snp(*rvision <>!' a eom])ti-o|le*r, that larti'e 
({iiantiiios <d* farm ])rodnr(‘ we*re‘ mark(*te*d at ]*re- 
wailiny priecs. and the* anraints of i‘e*ee-ipts as (muii- 
])art*d t(* the* hisses for the* taxable* ye*ars. 

d hat the Totirts will e*onsiele*r all facts in connec¬ 
tion with the* ope*ration c.f the* farm for the* ])tir- 
j)ose of de*te‘rmininu‘ whetlier or not the* farm was 
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o])(‘rato(l with the expectation that it would evchitn- 
ally ])ecoiue ]u*(>tita])le is ani])ly sliown ])y the deci¬ 
sion the Court in Plant v. Walsh, snj)ra. ! 

Attention is calhul to the followini*: dicta of the 
(’oint in Plant v. ire/x//, sn])ra: ; 

I 

lAit ev(‘n tlu)ni;-]i tills is not so, I do not 
l)eliev(‘ that faniiinii*, wlK*n enu’a^'ed ini as a 
rei;*nlar oeenjiation and in accordance'with 
ivco^^nized Imsiness ])i‘inci])les and practi<'es, 
is jinv the h‘ss a husiiu'ss within the ni(Anini>: 
of th(‘ statnt(‘, l)ecans(‘ the pio-son (‘n,u’;;i<»-in<>‘ 
in it is willing to do so without ree:ard to its 
])i'o{itai)l(‘n(‘ss. luM-ause of tlu‘ ])l(‘asnre d(*- 
riv(‘d fi'oni it. | 

It was not nccessarv fo]- th(‘ (’ourt to (‘nuiiciat(‘ 

• i 

the* ]*ul(‘ s(‘t foi-tli ill its dicta, for it IkkI alr(‘adv 

• 

d(*cid(*d that t]i(‘ fai-ni in (]U(‘Stioii was o])i‘i‘at(*d witli 

th(‘ eX])(‘ctation that it would ev(‘ntuallv liec'oiiK* 
* • 

])r<*fital)le. di(‘ta is contrary to tlie lani 4 'iuit>’e of 

tIh* Su]>]*(‘iue Coui-t in tlu‘ case of Flint v. Fronr 
Trncu Fonijnh/jf, supra, wiKU'cin ‘'liusiness*’ |is de- 
(iiu'd. 'i'o this same eff(‘ct is tlie d(‘cis:on of TJtachcr 

j 

V. Ldirc, supi-a. i 

It is r(‘speci 1‘ully su])mitt<‘d tliat a ])usiness ils that 
wliicli orcu])ies th(‘ time, attention, and labor o'f men 

I 

for the ])Ui*pos(* of livelihood or ])rotit, <»r injother 
words Jill (‘nt(‘rpi-ise opei*at(*d with the ex])(*ctation 
tliat it would (eventually L'ecom(‘ ])rotitabl(k To 
detei-niine whether or not an enterprise is op(i*rated 

I 

with the ex])ectation of ])rotit it is necessaiy tio look 
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to tile intenti(ni of tin* o])eratof as (‘videnciMl l)y his 
own statements as to liis intentions and iill oilnn* 
facts siiiTouiidini;- t]i<‘ c])eratioii of the ent(*i*|n*ise. 

Reginald C. Vanderbilt was not operating: the Sandy Point farm as 
a trade or business durin" the years 1919, 1920. and 1921 

Farininir has n(‘V(‘r l)(‘(‘n consid(‘i‘(‘d as a trad(‘ 
.•ind th(* (jn(‘sti(>n reniaininu- is w]u*t]u*r or not tlu* 
farm in (jn(‘sti(m was oj)(‘rat(*d as a ])nsiness dnianti* 
t]i(‘ taxai)](‘ v(‘ai's. 

Tin* farm in (jiiestion com])ris(*d acrt‘s and 
thirte(*n hnildimrs w(*]*(* sitnat(*d n])on it. Anionu* 
the ))nilditm-s situated upon tlie farm was a la.rift* 
I’oiist*. at t im(‘s ns(‘d as a r(‘si(h‘nc(‘. and also a “ Win- 
t(*r (’ottaLfe" used as a r(,‘sid(‘nc(‘. ( Recoi’d. ]). !12.) 

^Ir. \''anderhilr alwavs liv(*d at the fai'in off and 

I • 

on. (Record, ]>. 27.) Tin* fact that Mi*. Vand(‘r- 
hilr always liv(*d at the fai'in. wh(‘tii(*i' in tin* la.rire 
house or in tin* “Winter (’ottau’t*.'* in(lic:n(‘s tliat 
the farm w«'is consi<leri‘d as a plact* oi i‘e>idu‘nc(* 
and no- as ;i j)Ia<*(‘ of hnsin(*ss. It a.p?)i‘ai*s that tlu* 
]»lace was c<»nsid(‘r(‘d as a summer esta.U* andi tins 
is horiu* out hy the fact that in addition to Tik* larii’e 
house nu'on the farm there* was a “ Winter (’ottaLfe" 

I t 

not as elaborate* as the mansion hut enviously to he* 
used as a re‘sid(‘nc(‘. 

Atte‘ntioii is cad.led to tlu* de‘scription of th.e hnild- 
inii's sitna;t*d upon the farm. Tlu* lariix* coiidi stable 
was known as a landmark. It was a verv hirux* 
btiildinu- with a wat(*r toW(*r and an illnnnnate*<l top. 
(Iie*eM»rd. ]>. ) ddu* training- i-ing was emclose‘d 

bv a verv lariie building two hundred and tiftv feet 



17 


loiiir, tlie ])eak of tlic roof being one hundred :and 
six feet liigli. (Record, }). d)>.) Tlie floor ofj the 
ring was covered with taii))ark and at the north 
end of tlie rinc; were rooms for the staldc nienUnid 

** I 

at the soutli end a Jdrjjc, Jt(ni(ls(t)nr froplnj roo/.*/. 
(Italics ours.) Adjoining tlie tro])hy room there 
wei*e comforta])le slee])ing (luarters wliich Mr. Tan- 
derhilt used. (Record, ]). d3.) The equipment ;just 
described clearly ])ictures the farm as a show place 
and oiu* tliat would satisfy tlie i)ride of a landed 
ai'istocrat. Tlie buildings were too elaborate to 
meet the ])ractical requirements of a business. I In 
this connection attention is called to the coach 
stable. It is a well-known fact that during| the 
yc‘ars in (piestion motor cai-s had long su])erseded 
coaches. 

The siz(‘and number of the othc*r buildings sitttat(‘d 

i 

tijion the farm ('l(‘arly a])pem- to b(‘ more than ample 

I 

to care for eighteen horses, th(‘ average numlier ke])t 
u])on the faian. (Rei'ord, ]>. M)>.) This is anotluu* 
certain indication that the i'a.rm was not operated 

i 

for iiroiit or as a means of livelihood. i 

* I 

j 

(’ows, chickens, ])igs, mid sh(‘(‘j) wer(‘ k(‘pt;and 

rais(‘(l upon tlu* farm, but these were inciddnfal 

\ 

[italics ours] and not Tlie main pur])ose of tiie farm 
as the farm was used for br(‘e(ling- and raising Ifack- 
ney hors(*s. (R(M*or<l, ))p. b4, and 4().) Further 

numtion will be made of the startling compaihson 
between the amount of revenue from breediiigi and 
raising Hackney horses and from the incld^nital 
[italics ours] use of the farm. I 


IS 


\\*U’(‘Tnl)l(*s. r}ii('k(‘iis. (‘u’u's, inilk. and t)irtt(‘r were 
sn])|)ii<-(I l)ytli(‘ fai'in. SoiiHMd't]i(‘S(‘products wer(‘ 
soki and lla* r(‘st was us(‘d to supply tin* meals of 
yiV. V<'}nd(*rl»ilr and his rri{‘!ids. ( Record, ])p. 'M, 
dS, and 41.) As ]i.*is l)ccn sliown, tlu* main })urpose 
of tile farm was to hrcod and rais(‘ Ilacknev lioi'scs 
end llu* pi’<»ductiou oT V(‘L:‘eiai4(‘S. cliiokcns, eu'U’s. 
milk, and hiittm* wa^ nan-ely i |’itali<'s 
ours]. I'iii* ahnvc ra<*is indicaU^ that tlu* faj-ni was 
iuicndird and u^(*d as a pla'U* of residciua* mid not 
al a pla<*(* of husiiu'ss. 

W’iiiio it is tiau* that as (*arlv at 11)1 d> tlu* farm 
in ({lies!ion was advci'iiscd as a “Ihu'kney Stud 
I-'arm" (4u*cord. p]a 44. 4 ) 5 . 44 >), tlK‘r(‘ is iruliim:’ 
to indi'.-atc the rcu-ularily of llu* a<Iv(‘rtis(*nu‘nts or 
tliat they Wore in llu* least productivc* of r(*sults. 

Tlu* character of tlu* adv(‘rlis(*nu*nts ch*arlv indi- 

» 

cates that tlu*y wi*)’!* niori* for the purpose of pro- 
niotiiui- the !)(»]uilarit V of .Mr. \knid(*rhilt's hors(‘s 
at tlu* di lie rent horse* siiows. 'r;u‘sc* a<h'crt is(‘m(*nts 
(h‘monstra.te an mnalc'ur sp<>rtsmatrs ])ride in his 

lioi-scs. and tii(‘\' do not (U‘monstrate* that the*v we*r(* 

• • 

for tile purpose* «d' incrt*asiim' the* re*ve*nu(* from the 
farm. It must he* horiu* in mind that the farm was 
advi‘rlis(*d as a stud farm and not as a truck or 
dairv i'arni. 

• • 

.Ml-. \k-iiule*rhih l'e*pt two or ihre*e‘ stallions on the 

farm which he* hre*d to his own mare*s and to mare*.^ 
of othe*r pe*ople. (l\e*coi-d. p. dtJ.) The* stallions 
w<ui many prize‘s hut no cash ]>rizes were W(*n. 
(I\e‘cord. ]>. oO.) The* .^tallions. while* the*y were 
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popular at horse shows and had earned niauyj rib- 
]) 0 ]is in that way, were not popular stallions for 
the public to bi'eed their mares to. (Record, ]). 
50.) Th(‘se facts dcanonstrate that Mr. Vanderbilt 
was nioi-e interested in winninij;' ribbons at hors(‘ 
sIk^ws than lu‘ was in derivinii; i-exauiue froiii his 

' I 

]u*ize stallions, and consecpuaitly was operating his 
farm with a total disrc'pu'd of its [>rolitabl(‘neSs. 

)Mr. Vanderbilt's amat(‘ur int(‘r(‘st in hoiSes is 
furtluu- illustrated bv tlu* fact that \w orL^’anizckl the 
Association (d‘ American Horse {Shows and was its 
president continuously until his death. (He(*ord, 

I 

}). MS.) He in company with his friends Judged 
many horse sliows in tlu‘ United States. (Record, 
}»p. 45, 49.) H(‘ was (‘l(‘ct(Ml ])i-esident of the Amei'i- 

i 

can Hackn(‘V Horse SocicUv. ' 

The meals for ]\Ir. \'and(‘rbilt and his fricaids 
when they w(‘r(‘ at tlK‘ farm were ])re])ared by .Mi’s. 

I 

Roiu*. tlu* wife of th(‘ manager of the farmj fi'om 

j 

sui)p]i(‘s ])roduced U})on the farm. (Re('ord, ]i). 44.) 
Wlu‘n Mr. Vanderliilt and his friends visited the 
farm they spent most ot tlu‘ time going over th(‘ 
farm looking at th(‘ brood mai*es and tlie stallioii'^ 
and .seeing the horses that could be driven out 
in tile diff(*i’(‘nt rings. Mr. L. K. Waring, a per¬ 
sonal friend of Mr. Vanderbilt, was ask(fd the 

I 

following question: I 

You went tliere to look at the horsejs, Just 
the same as some other peo})le go somewlu’re 
to play golf? I 
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lie* niiswei-ed: 

Tr was rccrcaTioii oxaa* tlu* week vud or 
'’riiaiiksiiiviim- oi* a holiday. (Kecord, ]). 49.) 

All <>r tli(‘ ab(>v(‘ Farts ('(‘rtainlv indiratc* an aina- 

ft 

tear iiiirrrst on tiu* ]);trt oF Mr. \htnd(*rl)ilt in tlu* 
operation i»F tlu* Farm. He was protid of his prizv* 
winnrrs and. W(aild display them to his friends. 
X«> (‘videiire was addur(‘d to show that tlu* ])eople 
wht> visited him at tlu* Fa.rm wca-e eommereially 
ititrrested in h<*rses. 

Dtii-ini:- the y(*ar li)19 the e.xpenses inrtirred in 
the opera!itui oF the Farm anaamted to ''i^27.2()0.v^l, 
wliile the total li’ro.-s itieome From tlu* Farm 
amoimt(‘d to s2.2S*).o‘). (Iiecord, j). 9,9.) OF tlu* 
total u'ross ijirome sl.-'>79.2() was d(‘rivi‘d From the 
sale oi* veyetahlrs. t*Ui 4 S. (‘te. (Record, p. 9,9.) 

])art of this sum did not r(‘presc‘nt aeliial sales, luit 
the Farm ar(*otmt w.-is credited with tlu* sanu* for 
the r(‘ason that stieh produce was used hy iMrs. 
Roiu* in prepariiiu' the meals oF iMr. \’and(*rl)ilt and 
his Friends, (lierord. p. 9>8.) Only .'i^70().27 oF the 
total yross income Friun tlu* Farm Wits d(‘rived Froi>a 
breedinu' and boardinii' fees, and nothin^* was r(‘al- 
i7.(‘d From the sale of horses. (Reward, p. 99.) 'file 
breeding- fe(*s of the stallions amounted to $100 for 
oiu* stallion and $”>0 For anotlier. (Record, p. 42.) 

The farm in (piestion was aecpiired in 1902 and 
no })rotit was ev(*r made from the o})eration of the 
same. Aftei* seventeen years of operation as a 
stud farm with ext)enses of $27,200.81 it produc*(*d 
onlv the nominal sum of $700.27 in 1919 from breed- 
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iiiii' and boardinu' fees, no sal(‘s of horses liavini;- 
been made durin<>: that vear. It is not reasonable 

I 

to say tliat such a farm was operated with tlie ex- 
pc‘ctation of (‘V(*ntnally eaiaiine; a j)rotit. The opper- 
atioii of' the farm (‘onld not have ])een an experiiiient 

i 

in It had already ])assed that sta;j:e, beehnse 

it had been o])erated for seventeen vears. Cer- 

t 

taiiilv Mr. VaiuhoTilt must liave known that in 1919 
no ])roiit cotiid even* b(‘ realized from the o[)erati(Hi 
of the farm unless some radi(*al ehan^U'es were hiade 
in the mamuu- of o])(‘ration. j 

The stun of -fl.579.2() wliieli was d(U‘iv(‘d froni the 
sales of veii:etables, (‘^gs, ete., was nuu-ely incidental 
and shotild not be considtuvd in det(U‘mihing 
wlu'tiier or not the farm was operated as a busiu(‘ss. 

It is vru(‘ that a ju'rson inav hav(‘ more than! oiu‘ 

. i , 

busiii(‘ss. but it is int(‘restin^ to note what activities 
wei(‘ absorbini>- the att(mtion of ]\Ir. Vanderbilt 
diiriim- tile year 1919. During* that year lie ke])t 
a business office in X(‘w York in charux* of a liiian- 

' i 

cial serrt‘tary, Mr. C. F. Colton, and he had ntaiii- 
tained this office since 1911. (Record, ])p. d2U^nd 

9,7.) He receiv(‘d a salarv in 1919 in the sum of 

• 

^4,()99.()0 as a^ent of Alice (J. Vanderltilt. (|Rcc- 
ord, p. :]9.) During the year 1919, he received 
$)>8,()9,().91 as income from ])artnerslii])s, ])er.^onal 
service <*orporations, and tiduciaries and dividemds 
from tlu* Estate of Cornelius Vanderbilt in theisum 
of '$85,584.00. During the same vear losses from 

i 

the sale of lands, buildings, stocks, bonds, and (jther 

I 

property and from liquidating dividends amoulnted 






to .'^142.21(Roc-ord. ]>. 29.) In ispite of the 
jihovr activities, it is aileii*(*d in the t»etition before 
th(‘ lM)ard Tax Appeals that fanniiej; was the 
only active business of Mr. Vanderbilt. (R(‘coi'd, 

] >. ) 

Dining the year 1920. a loss of ^20.449.95 was in- 
cui*rcd in tlu* ojxu'ation of the fa.rni. (Record, p. 
40.) 44iei'(* is nothini;* in tlie record to show the 

ainoiints (>i liross iiiconu* and dcdiictioiis from the 
sanu*. Ib»\vcvcr. it <*an safclv ])(‘ assumed that tlic 
ui'oss income was in tlu* sanu* ]n-(»portion to d(‘duc- 
tioiis as in tlic vear 1919. It will be not(‘d that tlu‘ 
loss incro.'iscd from ^24.975.28 in 1919. tlu* sevi*n- 
t(*cnth year (d‘ tlu* o})cration of tlu* farm, to 82i)._ 
449.95 in 1920. the eiu‘hte(*nth year of the operation 
(d'thc fai'in. 

Durimt the vear 1920 ^Ir. Vanderbilt received a 
• ■ • 

sahu’v of s4.(>99.00 as aii'(‘nt of Ali(u* (1. \huulerbilt. 

• * 

$90,('85.00 was reeeiv(*d from tlu* Trustees of the 
Kstati* of (’orn(‘lius Vaiuh‘rbilt as interest on bonds. 


7.084.75 as dividends, and .t2)8.()i)5.00 as other in- 
conu*. Din-inu’ the vear 1920, $()(),()lO.Ol was in- 
curred as a loss u])on the sale of stocks, and certain 
(*x])enses were incurred in the operation of his 
business office. (Record, ]>. 40.) These facts indi¬ 


cate that Mr. Vanderbilt had numerous activities to 
occupy his time, even though it is alleged that farm¬ 
ing was his only active business. 

During tlu* year 1921 the expenses inciUTed in 
the operation of the farm amounted to $29,495.39, 
while the T(Ual gross income frcun the same 
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iunoiuitcHl to $2,506.06. Of the total gi-oss 
from tlie fai*m, $1,934.74 was derived from the|sales 
of veu’etahles, etc. (Record, ]). 42.) A part of this 
sum did n(4 re])i-esent actual sales, hut the farm 
account was credited with tlie same for the reason 
tliat siu'li ])roduce was used ])y iMi'S. Bone ini ])re- 
]>arin^‘ the meals of Mi*. Vanderliilt and his friends. 
(Record, i). 38.) Only $571.3)2 of tlie total gross 

iiK'onre of tlie farm for tlu‘ vear 1921. its nineteenth 

« ; 

( 

vc‘ar of oneration, was derivcnl from breediny; and 
boardiny i'ees, and nothiny was r(‘a]ized froiii the 
sales of liorses. (R(‘cord, p. 42.) | 

It can liardlv ])(‘ said that a farm is in its initial 

• I 

or {‘Xpio'inumtal stag(‘s aft(‘r nineteen years of 
o]ie]*a.tion. In its niiudeenth yi'ar tlu^ gross re'^’enue 
of the farm from brei'diny and boarding! fees 
amounted to the nominal sum of $571.32, and tliis 
was produc(‘d by exp(‘ns(*s of $29,495.3>9. It is 

alleged that livestock and high-grade horses Iwere 
nmintaiiuul on tlie farm for sale and breeding pur- 
])oses. T]u‘re is nothing in the r(‘Cord to show that 
anv were sold during the V(‘ar 1921, or in anv bther 
y(‘ar. Xo sal(‘s w(‘re reported in the tax rettiiin for 
1921 or anv other vears. These startling facts! indi- 
cate tliat tli(‘ farm was not operated with the 
ex])ectati(>n of ])rotit. ! 

The production and sale of vegetables, eggs^ etc., 
in the vear 1921 was incidental and little atteiition 
sliould l)e given to these items. ^ 

I 

During the year 1921, Mr. Vanderbilt received 
$4,700.00 salary as agent of Alice G. Vand^irbilt. 
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During* this same* year, »fl28,231.32 was received 
from the Trustees of Cornelius VaiKlerl)ilt, $88,- 
532.50 as dividends and $18,231.32 was lost from 
the sale of stock and bonds. (Record, p. 41.) Cer¬ 
tain expenses were* incuri'od in the oixu-ation of ^Ir. 
Ahnid(‘rbilt's business otlic(‘. (Record, ]). 41.) 

The above facts indicate that Mr. Vanderbilt was 
very active in various business entcTprises otluu* 
than farmpiu*. A business office was maintained in 
N(*w York Citv in charite of a financial secretarv. 
Th(‘ scop(‘ of Mr. Vand(‘rbilt’s financial o])erations 
clearlv show the need of such a business office. 

'I'lie impractical ecpiipinent of the farm, the fact 
that it was used as a resid(‘nce, Mr. Vanderbilt's 
amateur intiu-cst in horses, the fact that the farm 
during' twenty-thre(‘ yeai*s of ownershi]) never 
eanunl a ju'ofit, and after seventeen years of opera¬ 
tion only ])roduced a nominal gross inconu* i)s 
compared to ex])ens(‘s showing an utter disregard 
of its })rofitableness and the sco])e of Mr. Vandm*- 
bilt's other activiti(‘s all amply and sufficiently 
justify tlu‘ Board of Tax Appeals in finding that 
the farm was not operated as a trade or ])usiness. 
and that it was not o])erated for the ])ur})osc* of a 
livelihood or profit. 


The decision of the Board of Tax Appeals is not inconsistent with 
the decisions of the courts upon the same subject 

The case of Plant v. Walsh, 280 Federal Reporter 
722, was a case in which the Court h{‘ld that th(‘ tax¬ 
payer was engaged in fanning as a business, and. 
consecpiently, that the losses in connection there- 
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with were deductible, but in that case the fi\cts 
were materiallv different from the facts in the in- 

V 

1 

stant case. The Court in that case in its opinion 

I 

discusses the facts, and an examination of the 
oi)ini()n discloses that the taxpayer kept increasing 
the farm until in 1912 it numbered several hundred 
acres. The taxpayer had not made any profits from 
the operation of the farm prior to or duringj the 
years 1913 and 1914, the two taxable years in ques¬ 
tion. In 1912 he formed an organization of ex])erts 
for the purpose of putting the farm upon a paying 
basis and installed an elaborate svstem of account- 
ing under the supervision of a comptroller. Large 
quantities of farm produce were marketed at |i>i‘e- 
vailing prices and every effort was made to x^ut the 
farm u])on a paying basis. 

It has not been shown in the instant case that 

Mr. Vanderbilt ever made any effort to put| the 

i 

farm u])on a ])aying ])asis, even though it had been 
opei-ated at a loss for seventeen years. Thete is 
nothing in the record in the instant case to show 
that Mr. Vanderbilt ever em])loyed any experts to 
})Ut the farm u])on a paying basis. In the case of 
Plant V. Wahli, supra, large quantities of farm 

I 

produce were marketed at i)revailing prices, while 

in the instant case the amount realizing from breed- 

1 

ing and boarding horses was negligible, the ambunt 
received from vegetables, eggs, etc., also being small 
and incidental. In the case of Plant v. Walsh, 
sux)ra, the farm was only in its initial stages of 
operation for x>i*ofit, while in the instant case the 
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farm was not in the initial or experimental sta^e. 
In t]i(‘ ease of Phnif v. ]V(/lsh, su])ra. the loss for 
11)12, was about two hundrc^d per cent of the i^ross 
ree(‘ipts, while the l(>ss for 1914 was about one hnn- 
dred and lifty ])er (*(‘nt of tlu* u’ross ree(‘ipts. wiiile 
in th(‘ instant ease* tlie loss foi* 1919 wa.s moiv* than 
on(‘ thousand pel’ e(*nt of the u’l-oss receipts, while 
tlu* loss for 1921 was also more* than one tliotisand 
p(*r e(*nt of the trross r(‘e(*ipts. 'rh(‘re is nothinu’ in 
tiu* r(‘coi*d in tlu* instant eas(‘ to indicate tlu* ])er- 
c(‘nTau’(‘ of loss to jLi'i’oss receipts for tlu* y(‘ar 1929. 
i)ur th(*ri* is iio ri‘ason to believ(‘ that it was anv h.*ss 
for 1920 tlian for 1919 and 1921. 

It will b(* n-adily s.'uni that tlu* case of Plant v. 
Walsh, supra, is radically diff(*r(*nt from tlie ]U’(‘s- 
(*nt ca.s(‘. I 'i'lu* facts in that case* indicate tiiat the 
farm was op(‘rated <‘is a business, but tlie same facts 
ai*e not i)r(*seni in tlie instant cas(*. It is submitte-1 
that tlu* cas(‘s arc* readily (listine’uisliable liecause 
of tlu* differc'iice in mat(‘rial facts. 

"riu* cast' of 11 (Ison V. h'lsncr, 2S2 h\‘d(‘i’al Rc*- 
})orter OS. was anotlu*r case* in which the* (’ourt held 
that the* taxpayer was enii’au*(*d in fariniii.e’ as a busi- 
nc‘ss and allowc'd him to dc'diict the* losses sustained 
in tlu* o]>eration of the farm. As will be ])ointed 
out. tlu* case* oi' llbV.so// V. Eisner, su])ra. can be dis- 
tinu’uislu*d from the instant case. 

In the case of ir//.s7>;c v. Eisner^ su])ra. a substan¬ 
tial ])r<>tit was made durinu’ cei’tain years, while in 
the instant case Mr. Vanderbilt never made* a ])roiit 
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from tlie operation of tlie farm. In the eai^e of 
V. Eisner, supra, the taxpayer reeeived!dnr- 
iiie: the year 1913, one of the taxable years in¬ 
volved, gross income from tlie farm in the snin of 
s33,338.30, while his ex 2 )ens(‘s for that year were in 
the sum of ji<53,357.35. The percentage of loss to 
recei])ts in that case was less than two hundred per 
cent, while the ])ercentage of the loss to gross re- 
ceii)ts in the instant case was more than one thou¬ 
sand per cent. In Wilson v. Eisner, su])ra, the tax¬ 
payer incurred an ex])ense in 1914, another of the 
taxable veai’s involv(*d, in the sum of 871,490.38 

• ’ I 

from the operation of the farm, while the gross re- 
ceit)ts for that year amounted to 838,212.60. i The 
percentage of the loss for the year 1914 to the gross 
receipts for that year was approximately two|hun- 
dred ])er cent. As has been pointed out, there is 
quite* a different percentage* in the instant casei In 
the case of Wilson v. Eisner, supra, after the:year 

I 

1914 the farm revenue increased, while the losses 
decreased, and the decrease in losses was brought 
about by improvements made in the conditioiis of 
the farm. There is nothing in the record in the 
instant case to show that the losses decreased or that 
the farm was ever improved for the purpose of 
lessening the losses. I 

^ I 

It is respectfully submitted that in addition to 
the differences already pointed out that therO are 
other material differences between the case of 

I 

Wilson V. Eisner, supra, and the instant case.' Be- 
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cause of sueli material differences, the decision of 
V. Eisner, supra, can not be controllinii: in 
the instant case. 

In the (*ase of Thneher v. Loire, 288 Federal Fe- 
]K>rt(*r, 994. wliidi was decided subsequ(‘nt to the 
<*as(*s of Phini v. Walsh, sn])ra. and v. 

Eisner, su])ra. Jud.ue Hand held that the tax])ayer 
was not eiiii'aired in farming as a Imsiiu^ss and that 
the loss(‘s, sustained in tlie o])(‘ration of the same 
wei-e not dediK'tihle. In the case of Tharher v. 
Loire, su])i-a. the (*xpens(‘s of the farm in (piestion 
W(‘re nioi-e than 8](),{)()() for eacli of th(‘ two vears in 
(pU'stioii. while the income of the farm in each of 
these two veai*s was in th(‘ sums of .$1,100 and .$1,()00, 
r(‘S])(‘ctiv(‘ly. Hi the case of Tharher v. Loir<, 
sni)ra, tlu* tax])ay(‘r and his family lived upon tin* 
farm, while in the instant case Mr. Vanderbilt 
(fJirai/s lived on the farm off and on. (Itali(*s ours.) 
In the cas(‘ of Tharher v. Loire, supra, the taxjiayer 
had nevermade a profit u])on the operation of the 
farm which is also true in the instant (*ase. The 
p(‘rcentage of the losses to the income of the farm 
in the case of Thncher v. Loire, supra, is about the 
sam(‘ as the ])ercentage of the losses is to tlie income 
in the instant case. 


It is res])e<‘tfully submitted that the facts in the 
case of Tharher v. Loire, supra, are more alike the 

facts in the instant ease than anv other case decided 

% 

by the Fouits. and consequently that the decision in 
Tharher v. Loire, supra, is controlling. 
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Ml*. Vanderbilt was deceased at the time of the 
trial before the Board of Tax Appeals and the 
Board was without the benefit of his own testiiiionv 

j 

as to whether or not he was operating the farm for 
profit or livelihood. In such a case his intention 

i 

must be gathered from all the facts and the infer- 
(‘lice drawn therefrom must be reasonable. Aiii im- 

I 

l)artial view of all of the facts in the instant I case 
can but lead to the conclusions that Mr. Vandch-bilt 

i 

was o])erating the farm with a total disregard as to 
its ])rofitablenc‘ss, that the farm had never eairned 
a profit, and that it is not reasonable to believe! that 
he ever expected to make a profit from the opera¬ 
tion of the farm, and consequently he wasi not 
engaged in farming for livelihood or t)rofit. | 

CONCLUSION 

It is therefore i)rayed that this Court affirni the 
decision of the United States Board of Tax Apijeals. 
Bespectfully submitted. j 
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